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IN THE HIGH COURT OF NEW ZEZALAND

0\

K&

AUCXLAND REGISTRY ' M 2025 /88
IN THE MATTEZ of the Land
Transfer Act
1952
BETWEEN EBEQUITICORP FINANCE
GROUP LIMITED and
EQUITICORD FINANCIAL

SERVICES LIMITED

fgfé; Applicants

A N D @ SMART and F OSMART

First Respondents

Z BANKING GRCUP NZ
M

Second Respondent

ebruary 1989
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Hearing:

Counsel; M g La Cassle for Agvlicants
C M Meechan for Second Respondent
NOo appearance by or on behalf of
Respondents

Judgment: i‘}%L\February 1989
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Mrs Smart) are the registered proprietors as joint
tenants. The application was made after the Second
Respondent, ANZ Banking Group NZ Limited, (the Bank)

lodged a mortgage given Dby Mr and Mrs Smar:= for



T

ragistration and after the District Land Registrar had

given Equiticorp the statutory notice under $.145.

Under the caveat which was lodged in &tne Land
Transfer Office on 28 July 1988, =guiticorp claimed an
estate or interest in the land by wvirtue of an
unragistered memorandum of mortgage datsd 25 July 1388 and
made betwesn Hguitlicorp and Mr and Mrs Smart. The
mortgage had been exscuted by Equiticorp pursuant to
Powers of Attorney contained in mortgages of shares dated

21 November 1987 and 17 May 1988.

o]

By written agreement called T"Eurocurrency Loa
Agreement" dated 13 May 1986, Equiticorp Securitie
Limited of #Hong Kong agreed to lend Mr and Mrs Smart
§500,000 or_the equivalent amount in Eurocurcency secured
by a mortgage of shares in Smart Group (NZ) Limited. The

morktgage security was subseqguently replaced b & mortgage
gag 1 Y £ g

shares datsd 21 Naovember 1987 over sharses in Richmend

Fh

o]
Development Corporation Limited. This latter document, ina
the form of a deed, was =xecuted bv Mr and Mrs Smart as

p Finance Group Limitad as

]

guiktico

4]

mortgagors and
mortgagee, Tt contained provisions for additional

security &0 Dbe given whenever the valus of the sparss

dropped between a stated proportion of the amount of &he

securad loan and, importantly, the following £further

sion :

-

Drov
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»y]l FOURTHER SECURITY AND ATTORNEY

11.1 The Mortgagor will if so reguested by the
Mortgagee execute such further documents and
securities as the Mortgages shall in ghe
circumstances referred to in clause 10.1

nereof require to further secure Lo the
Mortgagee payment of the Monies Hereby
securad AND the Mortgagor in consideration
of the Mortgagee providing the <facility

eferred to in Recital B hereby the
Mortgagor doth heraby irrevocaply APPOINT

the Mortgagee and each direc toc secratary
branch manager for the time being severa
to be the true or lawful attorney of
Mortgagor to sign in the Mortgagors name
on i=s behalf any security which
Mortgagee shall request the Mortgagor
execute pursuant to this clause.
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By another agreement made in November 1987
Equiticorp Financial gervices Limited agreed to lend Mr
smart $2,145,753.00. The document evidencing the loan is

a mortgage of snareas dated 11 November 1987 over shares in

Richmond Development Corporation Limited. it is in the

form of a deed executed by Mr Smart and the parties are M~
smart as mortgagor and squiticorp Financial Sarvices
Limited as mortgagee. 1t also contained provisions f£or
additional security to be given whenever the value of the

sharas dropped below a stated proportion of the securad

loan. Ther2 is no provision similar Lo clause Ll1.l1 above
P

ause which 1s confine

—

hut there is a power of attorney cC

to matters "relating to OF touching upon the mortgaged

shares". The shares in Richmond Dev alopment Corporation
Limited wera replaced by sharss ia Richmond  Smart
corporation Limited upon & merger O that company and

Q

smart Corporation Limited in Fegruary 1988. additional
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guarantee and indemnity dJdated 17 May 1988 by which she
gquaranteed to Equiticorp Financial Services [Limited and
Equiticorp Finance Group Limited (together referred to as
Equiticorp) the obligations of her husband under che

sharas dated 1l November 19387 and, though &his
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was not referred to in argument, it seems to extend to all

ticorwo. She

pa-

moeneys whatever which Mr Smark may owsa Equ
also provided additional security by way of mortgage of
sharas in Richmond Smart Corporation Limited, The
mortgage is in the form of a deed esxecubtad by Mrs Smart on
17 May 1988. The partiss arse Mrs Smar: as mortgagor and

Equiticorp as mortgagee, In the latter document the

O

mortgage of shares datsd 11 November 1987 is referrad ¢t
ds "The On-Shore Mortgage" and thers ars references to
"The Off-Shore Mortgage" which expression is not defined
but which arguably means the mortgage of sharss datad 21
November 1987 securing the Eurocurrency Loan Agreement, A
racital in the mortgage dated 17 Mav 1988 stakss that Mrs
Smart phad agreed to enter into and executa the mortgage to
securs her obligations under the guarancee of the same

date and:-

v to secure all further financial

accommodation and all otaer money which the
any futurs

S
Mortgagor (ie Mrs Smart) mav now or at
time become liable to pay to the Mortg
This mortgage also contains provisions for
additional security to be given whenevar the valus of tne
shares drops below a stated progor=ion of the moneys

C L - . e
is the following f£.7- . : :zrovision, which

i

securagd, Ther
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is the same as clause 11.1 previously recited but which

includes specific reference &to the on-shors and off-shore

< ) mortgages:

"Xl FURTHER SECURITY AND ATTORNEY

11.1 The Mortgagor will if so requested by the
Mortgagee execute such further documents and
securities as the Mortgagee shall in its
sola discretion reguire to furkther secure O
the Mortgagee payment of the Monies Hereby
Securad AND the Moritgagor 1in consideration
of the TMortgagee 9providing the financial
accommodation pursuant to the gn-Shore
Mortgage, the O0Qff-shore Mortgage and the
Guarantee the Morktgagor DOES HEREBY
TRREVOCABRLY APPOINT Lthe Mortgagee and eacn
director, secratary or branch manager for
the time being severally to be the true and
lawful attorney of the Mortgagor to sign in
the Mortgagor's name and on its behalf any
security which the Mortgagee shall reguest
the Mortgagor to execute pursuant to this

clause.,”

™

The sole deponent in this proceeding, Mr Wright,
a «corporate executor in Egquiticorp, stated in his

-

ffidavit that in or about June 1988 the markst value of

'Il

-

the mortgaged shares fell further, Eguiticorp's solicitor
wroka te Mr and Mrs Smarhk by letters dated 24 June and 20
July 1988 requesting additional security - a mortgage over

Remuera.
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their property situataed at No 1

24 June 1983

#rm

"RE: EQUITICORP — QUTSTANDING LOAN

We have been instructed by Equiticorp Financial

Services Limited and Egquiticorp Finance Group

Limited,

we refer ko tns lcan obligaticns taat ar2 Lo
amands have alrsady te23n

fea et an s v =

o e b
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Q.

Wwe have been instructed by our client Eto rely
upon clause XI (1l.l) of the mortgage securities
signed by you which enktitles our client 1in its
sole discretion to obtain £further security £from

you.

In accordance with that clause, we hersby demand
that you provide to our client a good registrable
mortgage over your property at 1 Entrican Avenue,
Remuera, Auckland. The mortgage will Dbe in
accordance with the standard Law Society Mortgage
Fform and is available for execution either at our
offices or at the offices of EZquiticorp.

opursuant to the said clause, in the event that
you do not provide and execute such a mortgage
within seven days, our client intends &to rely
upon the Power of Aftorney clause specifically
referrad to in the mortgage sSecurity, which
entitle our «c¢lient to act as your lawiful
attorney to sign on your benalf any security
which our client may at sols discretion require
in respect of the overdue loans.

20 July 1688

RE: EQUITICOR®  FINANCE __ GROUP _ LIMITED -

QUTSTANDING OBLIGATIONS

We refer to our letter of 24 June 1988 wherein we
drew your attention to the fact that your loan
obligaticns ars in default and made demand for
vou to provide to our c¢lisnt company a good
registrable mortgage aver your residential
property at 1 Entrican Avenue, Remuera.

we noke that the period of 7 days' notice given
to you in our lettsr of 24 June has now expirad
and we enclose herswith a Memorandum of Morifgage,
in duplicate, in respect of the property at 1
Tatrican Avenue owned by vou, The document
should be signed in the presence of a solicitor
or a J?2 and returned to our offices together witn
the duplicate «copy ©f Certificate of Title
827/48, marked for the attention of Mr Harford by
5:00 opm Monday 25 July. Ta the evenbt Ethat the
documents are not signed and returned by that
rime we reserve our rights at that stage to
axecute duplicate copias of the documents under
the power of attorney provision contained in the
Mortgages already given to our clieat company.”

2

Mr Wright deposed that the letters and

accompanying mortgage documents wersa returaned O

(533

Sii.:z as unclilaimed. Oon 2 Julr khe mwo  Tguiticorp



7.
companiss (Equitico:p) executed the memo:andum of mortgage
unéer seal in raliance upon the powers of attorne¥ within

che deeds gated 2% qovember 1987 and 17 way 1988. Tbere

LI qithin 24 nours ©OF receipt py the Mortgagor
of demand peing nade bY notice in wricind signed
o} che M rtgade ny directort sacretary
officer 0T soWLthor of the Moceqaqee gerved upon
cne persoen upon wnom demand % made aitcherl
oetsonally aor iR rhe <case £ company &% its
registare office or | posting Y *eglste_ed

ietter addressed Lo the :eqistered gffice or
gsual Of 1ast kNOWI place of apode OFf pusiness in

New Zealand o} the ddressee. an registers
1etter shall Db deemed to be served o0 rne date
on whilc such eq1stered *tef woula in the

It wWas contended on penalf of the Bank ~hat no
valid jemand Was made within clause 14 0ot any valid
request made within clause 11.1
Eoundation sor the axercise of the powWers of atgorney. it
Wwas submitted rnat thers® was no »receipt py Ethe Mortgagor
of gemand” pecausa On Mr wright's ayidence it was clearly

established cnat;, ko the knOWLedqe of Equiticorp, rhe

enrougi ~ne pOST and never received. This 1S not & matter

which cab be resolved on tnis summary apc*icetion pecaus

demands or requests and the tast sentence of the qeanind

given to £oe expression Typon demand“ wnich deemns gervice

1 1 -

n the onrase nyignln 94 hOLTS
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of receipt by the Mortgagor™. IC was further contended on

(31]

hehalf of the sank that ML and Mrs Smart did not know that

the memorandum ©F mortgage had Deen sxecuted on their

Mr Wright deposed thac in July 1988 =Zquiticorp

[ 1}

benalf,
commenced & proceeding for summary judgment agalinst Mr and
Mrs Smart for the principal sums and arrears of inkterest.
A compromise was agreed to in august 1988 which included,
inter alia, the egxtension of cradit for Mr and Mrs Smart
provided they gave substitute sacurity in the form of
company debentures from several companies in return Eor

which Eguiticorp would witndraw the caveat to enable tne

3ank to register & memorandum of mortgage. But &kLhe new

security was never provided. Tn the absence of any
evidence ko the contrary ir would be proper tO draw the

inference that MI and Mrs Smart knew within a reasonaple

= (¥

Ft

rime after the proceeding for summary judgment wWas served

=
L

gquiticorp had exercised the powe:ss o

|

upon them that
actorney. They definitely knew by Ethe time they agreed to
compromise that proceeding. The correspondence annexed O
Mr Wright's affidavit iandicates +hat the Bank knew the

rarms ©Of toe compromise and, in the absence O0of any

svidence from the Bank, i= is impossiple tO conclude that

Zquiticorp’s insistence on staining Lts caveat 0as

prejudiced the Bank .

The approach to an application under §.145 of the

b A

rand Transfer Ackt is clear. The caveator must sSnow that

nhere 1is an arguable case, or a serious question toO pe

r
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, as 2 tne  validizo oI wis claim to nave a
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caveatable interest under §.137 ie, that he is a parson

) —-t >

claiming to be entitled to or to be ceneficially

interested in any land, estate, or interesk under the Act

1,

by wvirtue of any unregistered agreement or Qthe
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instrument, He is enti
can show that he has the kind of interest which §.137
entitles him to protect. IFf there are cnallenges by other
parties the caveat should be extanded until existing

arties are determined in actions

I'O

claims by the diffarant

brought for that purpose. Sae Holt v Anchorage Management

Ltd [1987] 1 NZLR 108. oOnly when it is plain to the Court
that the caveator cannot possibly succeed in establishing
his claim against the ragisterad proprietor is it proper
£o refuse to extend the caveat. Even where there ara
doubts surrounding the rights of the cavsator the proper
course 1is to extend the caveat unkil the conflicting

claims are determined. See Catchpols v Burke ({1974] 1

L}

NZLR 620 and Beadel v Moors (1982) 1 ©NzZCPR 510,

e}

therefore accept the submission of cocunsal for Eguiticor

Ehat Equiticorp is not resquirad to demonstrats tha:t 1

+

will succeed in an appropriate proceeding to establish its

)

i}
14

icorp is merely

[
r

claim to have a caveatabls interest; Z2agu

L

required to demonstratse khat it has an arguable case,

There can be no doubt that an unregisterad

memorandum of mortgage executed in a form approved by the

Registrar General of rand, properly executed pursuant to a

power of attorney aad oproperly attested, cresates

b

%]
.

intarsas
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n its face the memorandum of mortgage in this cas# is a
registrable document. It was contended bY counsel for the
3ané” rnat 1E this be the case the mortgags should have
peen registeted and Equiticor? should not continue T©O have

the crobectlon of the caveab at the
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was made On 16 pecember 1983 nearly £i

memorandum of mortgage was axecuted and 0ow nearly savel

months after exacution. raliance Was placed ygpon &
dictum of Lord Guest delivering the judgment of tae Privy

counsel in Miller V¥ minister Of Mines [1963] NIZILR 580,

569:—
sThe caveat procedu:e is aa interim procedurs
designed to regza the 9081u1on until an
OpDOECQDluy nas be=1 given to & person claiming &
s right ander an unregistered lnSt:ument to
K regularise e position by registering ne

Lnsbfument.

That must ne regarded as opiter because it was
neld that the mining licence in question was governed by

the Mining ack 1926 and not bY tne Land rransfer Act

g952. gecause the latber AcCt had no application ik was

=

d that the caveat procedur? was inapt £or tha purpose

o
|

e
of securing the registration of tne mining licence under
the Land rransfer Act. T

interest capaple of protection py caveat.
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strong obiter given
'tne rand Transfer Act in relarion EO caveats. £ it is

authority £or the pcoposition that & caveat should 109

longear be paintainable after the axpiry of & period peyvoad

cfument

'ﬂ

ared the ing

‘ T

which th2 maveator should have ragista
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this is a matter which, in this case, requires
jnvestigation by the court. It 1as not been fully covered
Mr Wright's affidavit. The CoOUrL cnows that the
parties ware ijnvoived in neqotietions after tne proceeding
for summary judgment was commanced and Lthat these
neqotiations involved the caveat. Maraovetr, when on 10
January 1989 wylies J extended tne caveat bY consent to 10
Fapruarty 1989, counsel had £iled 2 memo randum in which
thay statad that for some montns cnera nad

negotiations perween all rhe parcies witah a view EO
rsarranging tae zinancial sosition of Mr and MIsS smart and
spnould thness negotiations prove fruitful pquiticorp would
not need to maintain the caveat. I Was not advised of the
cesult of tne negotiations byt Equiticorp was placed in
ghatutory raceivershlip under the companisas gpecial
znvestigations Act 1958 on 22 January 1989. The whole
question of delay., 1 relevant, will thersfore requirs
propet consideration and it is nokt approgriate +o decide
i+ on this summarcy application. another matter ralevant
ro delay will be the wharsabouts of the duplicate copy OFf

£ title which nas ©o pe produced co the

I

or registration o

()}

rand Transfer office &s @ requirement

Equiticorp'e mortgage. The letter af 20 July 1988 called
for 1its pcoduction. There is 2an arguable case on tais
issue.

HowWever the present memocandum of motrtgage is

nok in my vizs¥ ragistrable. e is trite 1aw =hat an agent

e
X

|
!
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the authority te axecute it is conferrad by deed. gae 12

galsburys Lavws of England ath Ed paragcaph 1310, Garrow's

Real Pproperty in New 7ealand Sth =4 534, and chitty On

'

contracts 25eh  BEd paragraph 2217. The memorandum of

smart nas tas fForce and affact of 2 jeed. See S.157 (2)
rand Transter Ackt, the deed af mortgagée of sharss
agecuted by MI and ™Mrs Smart OR 21 November 1937 (the
off-shore mortgage) 1S not in law & deed Dbecause it was
not properly atkbested in rarms OF 5.4 Property Law Act
1952 for the reason that rhe Dperson who wignessecd thei
signatures did not add to nis signature nis place of abode
and calling orf description. Hence the power of attorney

in clause 1l.1 of that document aid not confer authority

on Equiticorp EO exacute & deed, which the memorandum OF

h

mortgage effactively is. Nevertheless, and counsal did

3

not address me upon rnis polint. iz is my opinion rnat it

4

ig seriously arguable rhat &the agencyy, peing 1n writing

~

would authorise mgquiticoryp ro executa an agreement to

se than DY deed and that tha memorandum of

(=

mortgade othnerw
mortgage is at least an agreement to mortgage.

the deed Of mortgage ©of sharas executead by MrS
smart on 17 May 1988 {the an-spoce mortgage), is aktested
in terms of g.4 properity raw Act. The signature of the
wicness 1S indistinct on tne photocopy of the deed annexed

c1g affidavit wuk it appears -0 be that of Mr
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13.

(s.19 pvidence Ace 1908). I am pe:suaded rhat the
gignatures ara the same. Mr Wright added to his signature
nis place of abode »auckland” and nhis calling oOC
description wcorporate axecutive”. Thus the DOWer of
attorney 1in clause Ll.1 of Ehe on-snore2 deed of mortgage
conferzed authority oo gquiticorp to exscute & deed
pinding MIrsS smarkt. counsel £for the Bank contended that
tpne District rand Reglstrart would not accept the power Of
attorney in the on-siaore deed oL mortgage for deposit in
parms OF g.151 Land Transfer ACE or regulation 28 of the
r.and mransfer regulations 1966 (1966/23). the deposit of

the power Of atmorney 13 & pra—requisite o registration

of the memo randum of mortgage.

g.151 and ragulation 28 state:-

m15l. vower OFf atbtorney EO he deposited Wwikth

Registrar - Every power OF accooerney Incended GO
e used under nis Act, ©OF a duplicate O
attested copy thereok, yerifisd to the

satisfaction of the Registrar, snall be deposited
wikn the Reglstrar in manner provided by
ragulations under this Act, put for the purpose
of this Act it shall not be necessary to ragiste
any power of attorney.”

o0

n93, DPowers of attorney - (1} The ragistrar may
dacline tO deposit any power of atto

duplicate OL artasted COPY thersof, unless the
original has been duly signed (oL, if executad oy
a corporation, saaled}, duly aktasted, and, £
required by him, duly i i
sections 138 to 150 of the ack, Of dauly verified
in accordance wikn section 156 of the Ackt.

(2} EBvery power of attorney ©Of 1i

attested couy thereof deposited with the

Registrar sphall be ono paper of a s
"

.

approved by tne Registrar.
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The gquestion of verification under §.151 is a
matter for the District Land Registrar. If he resquired a

ication the same as or similar to that

n

procedure of verl

prescrived in §.139 it would be surprising if Mr Wright

t

were unaple to find an agvroved verifisr to take Mr

ion in kterms of §.159,. There is

cr

Wright's oath or declara
no avidence  befors the Court in relation &o  the
requirementcs of the Districk Land Registrar £or tne
presant case, As a matter of commonsense I am unable to

ind that Equiticorp cannot possibly succeed in depositing

M

the power of attorney contained in the on-shore mortgage,

In summary, 1n relation to the two powers of

_
»

n

attorney, the posiktion as I find it i

{(a) The power of attorney granted by Mr and Mrs
Smart 1n the off-shore mortgage (deed of mortgage 21
November 1987) did not confer on Equiticorp authority to
execute a memorandum of mortgage naving &the force and
effect o0f a deed but it is seriously arguable that ¢the
agency, being ia writing, would authorise Egquiticorp to
exscute an agraement to mortgage otnerwise than by deed

and that the memorandum of mortgage is at least an

agreement Lo mortgage.,

F,

(b) The power of attorney granted DYy Mrs Swmart
in the on-snore mortgage (deed of mortgage 17 May 1988) is
confarred by deed. Therefore Equiticorp hnhad authority
from Mrs Smart to biad ner by dess. The deposit of fnat
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15.
power Of attorney in the r.and Transfer OFffice is by no

means hopeless,

& will ©be racalled that the memorandum oL

ticorp in

g
|53}
M-

mortgage of the iand in gquestion ayacuted b gu
raliance upon the two powers of attorney purported tO bind
Mr and Mrs Smart. Tn consaguence of the situation in (9}
apova 1t 1S seriously arguabple thak the memorandum ot
mortgage 1is registrable against the ipterest of Mrs Smart
in the land in guastion. Mr and Mrs Smart are registerced
as proprietors as joint tenants. A joint tenant can in
law mortgadge nis/her interest, rhe mortgagee can ragister
the mortgage under the rand Transfer Act and the mortgagse

3,

does not sever the Jjoint tenancy, sut the mortgagee's

(31}

estate or Ainterest will lapse 1if the mortgagor does not

survive hnis/her CO-OWnar. see Lyons Vv Lyons [1387] VR

159. If Bquiticorp Wwere o limit its claim €O having a

Smart's estat2

n

registrable memorandum of mortgage over Mr
as a joint tenant, 2aS was a possibility suggestaed by

e present caveat would require

o

counsel £for Zquiticorp,

replacement by one so limited.

However, the guastion whether or not the

ragistrable ig not I think tae

[
ul

memorandum of mortgage

{51

issue. The issue is whether mquiticorp has an arguable
casa that Lt has the kind of estate OL interast in the
jand which § 137 encitles it tO protect. e is my
judgment that Etoe memorandum ©of mortgage, wnetner ©r NOT

t

\ " 1 - —-ie i - 4 1 K
5'3-'.'_;2.8:”.'5‘.0.!,8 273NV N8EN the =25IAT2 or inktsrasc 2
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15.
and though not registrable agalnst the estate or interest
of Mr Smart, arguably comes within the description
"unregistered agreement of other instrument”® which created
an equitable mortgage sufficient to support a caveat

. See

U}

ator

=

against the estate of the two registered propr

for agample, Merbank Corporation Led v Landel Corporation

of New Zealand rtd (1979) 1 NZCPR 33.

Counsel for the Bank contended that an

egt cannot suppork a caveac and
iy W

[

unregistrable inte

referred ko the doubt expressed in I _Hinde McMorland &

sim, nand Law paragraph 2.151. It has been my experiance

irst commencing practice that caveats have commonly

{1}

ince

uy

Qroperly been lodged based on beneficial interests in land
creatad by unregistrable agreements or other instruments
such as, for example, long term agreements for sale and
purchase of laand and informal lease agreements. A similar
argument was put to and rejected by Gallen J in

Superannuation Investments rimited v Camelot Licensed

(=S
~e

gteak House (Manners Street) L mited (unreported

March 1988; M 695/87; Wellington). Gallen J said at 4-5

"t think tha:t Mr Turkington is right. Tt does
not seem to me that the provisions of the Act
contemplate only ragistraple interests ar

interests capable of being made registrable being
protected in this way. This must follow £rom the
provisions of s.137 itself which refer to an
interast inm a trust express or implied and 1t
would not be possible to put such an interast on
the registar. The case of De Luxe Confactionery

Limiktad v waddington (1934 ] NZLR 273 Nas
scomordiag o aa artlicle by ux £ C ada=ms which
appearad in the New Zealand Law sournal :x Esril
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1958 p.l06, one where the document made was not
capable of registration presumably because it did
not comply with the provisions relating to form
contained in the Act. The specific guestion was
not referred to in the De Luxe case although Mr
adams considers that the case 1s one whera the
agreement could have been protected by caveat and
1 think that this must follow when Gresson J
raferred to the parties being 1in the same
position as if the lease nad given a legal estate
he must have had in mind that the document was
not in that case a registrable document.”

counsel invited me not £Q follow or apply that
dictum. On the contrary, it is my judgment that it
expresses the legal position correctly. I have no

hesitation in following and applving it to this case,

The next important issue raised by counsel for
the 3ank involves the construction of the two powers oL
aﬁto:ney. ITe was contended that upon a proper
construction of clauses 1ll.1 they did not empower
mquiticorp to regquire Mr and Mrs Smart to supply a

% b

mortgage of land. I+ was conceded by both counsel that

owar of attorney are strictly construed and are

0
S
M
n

interorated as ivin anly such authority as the confar
i -

expressly or by necessary implication. sSee, for axample,

3owstead On Agency 15th Ed 98 and Brvant, Powis, & Brvanct

rd v La Bangue Du DPeupls [1893] ac 170, per Lord

i)

MacMaghten at 177. counsel for the Bank supmitted that

the word "securitzies” in clauses 1l.1 is ambiguous anad not
dafined in either deed; hecause the powers 1in clauses
11.1 are broadly expressed and the word "securities" 1Lis
ambiguous the Court should loock at the deeds as a whole

= in the deeds

41|
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rpukbure sSecurity”™ means any share not being part
of ctne present security which tne Mortgagor and
Mortgagee agree (whetner orally or in writing)
aftar the execution nereof 1s to be subject
hereto iancluding any such share the certificate
in respect of which of other evidence to title of
which is heresafter depositad by the Mortgagor
with the Mortgagee and/or any such share which 1s
inecluded -in a 1list neresafter deposited by the
Mortgagor Wwith tha Mortgagee which share shall
then be deemed to be part of the Mortgaged Shares.

"Other Security” includes all forms of
documentary incangibles inciuding share warrants
and options and such obther documents a8 the
Mortgages may specify from time to time."

counsel submitted tnat the extent toO which the
deeds define M"sscurity” in thoss two contexts does not
contemplats oOrC include mertgages of real property:; those
definitions contemplate securities over company sharsas,
share warrants, share options and the 1like; the word

nsecurities™ in c¢lauses 11.1 ought to be rastrictively

-

n

construed to Dbe confined to toe kind of securities
rhose two definitions and should not Dbe construed to
include morkgages of r=al property. That is an
interaesting argument. However LE£ clauses 11.1 are taken

at face value they seem to me to contemplate mortgages of

raal esstate T& cannot be said that clauses 11,1 cannot

- .

possibly Dbe SO construed, The construction contended for

o}

rp that the clauses do include

(g1}

by counsel or Eguitic
morktgages Ot real estate 1is clearly arguable. A further
submission in alid of construction raised by counsel £or
tne Bank related to the effect
1981 and kthe difficulty which Bquiticorp faced ia

completing &the disclosurs memo randum annexed tc tae
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ginally, counsel £or cne Bank raised the question
of conflict of interest betweel principal and agent and

cited Andrews v Ramsay & co [1903] 2 EB 536 per Alverstone

-

1.CJ at 637 who raferrad to the wall known rule that i

=g

macters touching agency agents cannokt ackt so as to bind

their principals where they have an adverse interest in

=
r
-
O
Q
"
g

themselves., It wWas contanded that in this casa EgQ
nad ackted in its own interasts L0 protact its advances to
tne detriment of MT and Mrs Smart who wers not in fact
notified that the memerandum of mortgage was t£o be signed

1

urther submitted that tae

I'n

on their Dbehalfl. counsel
powers in clauses 1li.l could not be used by Equiticorp to
grant a mortgage to itself because Zguiticorp could not Dbe
disinterested. Moreover, there Was no disclosurs to MI
and Mrs Smart that in executing the memorandum of mortgage
Equiticorp was acting for both partcies. The shorkt answer
to those submissions is that the clauses clzarly
contemplate the kind of situation whicn in fact arose and
as long as the occasion arose oI the proper use of the
powers in clauses 11.1 and the agrsed procedures warsa
complisd with it seems Lo e impossible tO raise the
arguments advanced by counsel, I nave alrsady dealt wikta

the notificaktion

=

ssue.
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por the foregoing reasons I L

1]

nas shown that rhere 1s an arguable case as Lo tn
validity of 1its claim £o have & caveatanle interest under

g.137 of kthe Land Transfer Act. Tt should maintain 1its
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determined. The Court is not aware whether proceedings
have been commenced by Equiticorp or by Mr and Mrs Smart
or by the Bank EBo test the validity of Equiticorp's
claim. There will be an order that caveat No B 887974.1
lodged against certificate of tikle 827/48 (aucklang
Registry) do not lapse until further order of rhe Court
with 1liberty to any party to apply. The reason for
granting leave to apply is to encourage the appropriate
party Lo commence the appropriate proceeding, if not
already commenced, and to proceed diligently to prosecuta
it to a hearing. As from the dats of delivery of this

Judgment this order replaces the further interim order

The applicants (Squiticorp) are entitled to costs
against the second respondent (the Bank) which I Ffix at
$1,000 together with disbursements as fixed by the

Registrar.

Rudd watks & Stons
ATJCKLAND

e

Solicitors for Applicants

Solicitors for Second Bell Gully Buddle Weir
Respondeant: ATJCKLAND
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M No 2025/88

IN THE MATTER Of the Land
Transter Act

1932
BETWEEN EQUITICORPD FINANCE
GROUP LIMITED and
EQUITICORP FINANCIAL

SERVICES LIMITED

Applicants

A ND S J SMART and F SMART

First Respondents

A ND ANZ  BANKING GRQUP NZ

LIMEITED

Second Respondent

JUDGMENT OF CHILWELL J




