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IN THE HIGH COURT OF NEW ZEALAND CP 299/838
AUCKLAND REGISTRY
BETWEEN HUNGRY HORSE
RESTAURANTS (1986)
LIMITED
Plainziff
AND JESSON
and RAEWYN SHERYL
JESSON
Defendants
Hearing: 16 Januarcy 1989
Counsel: Mr McGuire for plaingiff

Mr smyth for defsndants

Judgment: 17 January 1989

JUDGMENT OF THORP J

This ié an application by &he defendants, Mr & Mrs
Jesson, to strike out those portions of eche amended
siazement of claim in which &the plaintiff Hungry Horse
Restaurants (1986) Ltd, seeks specific performance of an
alleged agreement &o assign to it a lesase of the premises
trom which &he defendants operated a Hungry Horse
Restaucant as franchisees of the plainsiff from April 1985

uncil the end of 1987.

The paraies fell out over a number of aspects of the
franchise coniracia, and tne defendants purporied to cancel
shaa conkract by reason of defaults by &the plaingiff in

ias duzies as franchisor in February 1983, From &ahat
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dae until shey solé their business and the lease &o &hird
pariies {in October 1988 for $160,000, &he defendanhs
operated a different kind of restaurant business, having a

generally Mexican characher.

When &the plaintiff received zhe nosice of cancellazion
i8 broughi &he @cesent achion, seexking first &£80 prevens:
she use of &the site for any other business than a Hungry
Horse Restaurant, secondly &to obhain specific performance
of an agreement said to have been made in July 13887 of
which one germ was said &0 be thaia #he defendants would
re-assign the lease +to &the plaingtiff, and &thirdly an
undefined amount of damages £or breach of terms of &he

franchise conbtract,

It also filed an application for interim relief in khe
b 3

firssk Ewo respects sought by its subsgantive

proceedings.

- ~

The interim application was heard by Barker J on 1léa
March 1988, The judgmeni notes &thas &the only claim
pursued was that seeking &0 enjoin Ekhe carzying on of a
compeking business. That application was cefused. dis
Honour made c¢lear and saricit Simetable orders o ensure
that &Ghe substantive claim could be brough:t 8o a heariag
withoua delay. Those orders vcrequired a statemeni of
defence 8o be filed by b4he end of March, and all other

mecessary steps &0 be Etaken so 8sha: a praecipe would be
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£ilad befors the end of April. He directed a Rule 433
conferance &¢ be held as soon as &he praecipe was filed,
and offérad T0 raceive and consider a priorigy

application, were this thought appropriage,

plainziff f£iled a notice of change ©of solicitor, The

F

inizial resason for such inaciivi&y seems £0 have been ihak
the parsies warsa engaged in overall saztlemens

negotiations from March until some undefined date in July

7

1988, in the c¢ourse of those negotiaszions, &h

defandancs offersd to s2ll the business and leasshold o

for $185,000. The plaingiff counter-
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It is plain from &the affidaviis on both sides that the
defendants were having difficulty meeting their creditors,
and &hat this was well known to the plaintiff. What is
no& plain is why, notwitastanding &that situazion and the
arraagemenits made in March which would have ensured hhaz
inhe substantive proceedings could have been completed well
before the end of 1988, no other aciion was taken by &he
plainsiff, parzicularly having regard &o igs claim for

specific performance under the alleged agreement of July
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The presenit application has been given urgeacy because

the coniract for sale entered into by Bhe defendants wikh
ghird parties, a Mr & Mzrs buncan, has become
unconditional, and was due for setilemeni this day, but is
the subjeci of a requisition by &he purchasers who havs
been informed by the plaintiff of 1iss ouistanding claim

for she lesasehold by virzue of &he prasenk ackion.

Understandably, the Duncans are not preparsed to sei:zla
unless they can pe assurad that there is no prior claim to

the leasenold. Hence these proceedings.

Uncontradicted evidence also discloses &hai the
Duncans have committed themselves &o expenditurz in excess
of $100,000 in respect of &the premises they believed they
nad bought, and &that they will have a verf substantial

claim for damages against the defendants if &heir purchase

does not proceed.

The present applicazion 1is made on &hrse separazs

grounds.

les 186 and 478 and &he
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he firssa
Couria's general JurisdiciEion to sarike out claims which
ars frivolous or vexatious or which havs been the subisch

of inordinaze delay, clearly cannot bhe suskained.

The &third ground as pleaded was &ha:z
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"The plainzifs is guLl: o laches which
disentisle iz 0 the rali soughi in the prayvers
for relieg. ™

That ground was shown by &he plaintiff's wriazen
submissions, and was clearly recognised bv Mr McGuirs for

£ w0 amount o &he «c¢laim &hasg, in the
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gne plains
circumszances of &his case, &the plaingiff's d&elavs and

wera2 sucn thas #he Court could noi now
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oroverl axercise discre:zion ia £avour of &ae grans oFf
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specific performance: and i1& was o :zhis poinz thaiz =zhe
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argument has almost wnolly been ad

This Court is always hesimant 30 rafuse a hearing on
She meriis, and I should have prefarred more &ime 2o
consider the applicazion, Buz is is clearly a arue case
of urgency, &ne relevant principles ars well setizled, and

ghai &hey clearly point fowards the granting of
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@hne application, subject &0 a condizicn which will bpe

There 1s in my view no doube &thaz by July 1988 and
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indeed long bpefore tnat daie, 3ahe defendants! financial
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position was known &0 Ethe pl
Furiher, &her2 1s no0 contest &that =zhe plainziff was
advised by the defendanzs’ solicizors during Ene

-

nego&iations which followed iis refusal of
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thai "ghe defendanis' only interesi is &0 se
ang go &0 Aussralia.” In those circumstances I can seeg

nothing unresasonable 1in &sne defendanis, &#hree monihs



£



N

haviag passed since the negotiazions between &themselves

and fthe plaingiff had broken down wishout any Ffurkher
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la £, entering into a conzract ao

action from &he
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sell #heir business and leasehold for a figure £130,000

ol

more than &he plainftiff had offered them.

Further, &he obvious and subsianiial prejudice &0 the

defandanzs and t©ae Duncans if the plainzii

th

£ is allowed =o

.

pursue 1cs speci

3}

i¢c performance c¢laims are boith mazzers
properly &0 be &aken into account in assessing the owerall

justice and merits of the alternazive courses open 0 ihe

Court,

Finally, &the delay bektwesn July 1988 and January 1989

H!

O prosecute its specifi

or

in taking any effeckive steps
performance claims was in my view an excessive delay on

behalf of the plaingiff,

Both counsel referred Go the decision of Quilliam J in

Hickey v Bruans [(1977] 2 WNZLR 71, which convenienzly

o

the

summarises gpne decisions &£¢ &hak dag

{0

ralating =0

&s for specific

-

effect of lacnes or delay on su
performance. His Honour's review shows &nhai &hers has
been no significant alieration in &he Dbasic prinaciples

since their declarazion by &the Privy Council in Lindsay

Peiroleum Co v Hurd (1874) LR S 2C 221, &the principal

statement (sei out on p.76 of Hickey) resads:

"Where i& be pracitically unjust so give a remedy,
eigher because &the pariy nas, by his conducg,
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done shat which wmight Zfairly be rsgardsed as
equivalens &c a waiver of 1i%&, or where by his
conduct and neglect he has, #hough perhaps nosz
waiving tha& remedy, yeh put she okher party in a
situation in which iz would nof be r2asonable to
place him if &he remedy were afterwards &o be
asserzad, in eiiher of &hese cases lapse of time
and delay are most material. Buz in every case,
if an argument againsi relief, which ozherwise
would be just, is founded upon mere delay, &hasz
delay of course not amcuniing %o a bar by any
statuze of Ilimikations, &ne wvalidizy of &hasz
defence muss be griad upon principles
sunszanigially equizable. TWO circumsitances,
always imporzani in such cases, ares, the leng:nh
of khe delay and &he nature of &the acis done
during the ingterval, which might affech eizher
party and cause a balance of jusiice or injusibics
in taking &he one course or 2he okther, so far as
relates to the ramedy”™.

mainsaining &he right &0 specific

(o}

Herae the effech o
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performance as well as damages would probably be to make
the defgndanas insolveni, faced as they would be by claims
bogh from the plainkiff and from the Duncans, and having
effeciively brought &0 a «close their own business

activisies, discharging staff and running down stocks in

raliance upon the sale &0 the Duncans.

The same course would equally be prejudicial &to &he
Duncans whose inierests as bona fide purchasers wizhoutr
nozice should be considered by uhe Couri ian dezermining

where the balance of jusitics liss, Mr McGuire argued in

congracis pre-existing &he contraces of which specific
performance was sought. Thaz 1s certainly noz &he view
which I have understood &0 be &he coanvenkional view, and

s disapproved in Spry on Eqguitable Remedies, (3rd E4,)

[N

£.196-197, and the various auinorizies anere cized.
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The prejudice o the plainiiff from being deprived of
the righ& &o ¢laim &he leasehold seems &0 me &o be
substantially less, having ragard o she facts:
1. Of its own valuaiion of &he léasehold and business,
2. Thaz &he properiZy has not been a Hungry Horse ouzlah

for approximagely 12 months, and
3. That any subszantial addizion &0 &he defendanas'

reduce any
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presens liabilizies musa magari

recovering damage which
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possibility of &£he pla

may be found payable to 13 in germs o0f &the claimed

tne franchise congtracsg.

Fh

breaches o

It did appear &to me during 3he hearing &haz in
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addision any prejudice {0 the plainti might be reduced
i1f the defendanks were required &o deposi: in Courz any
surplus of &he proceeds of t&he sale 30 &the Duncans over
amounts presenily charged againsk &hose proceeds. For
tnat purpose I asked ¢chat counsel provide desails of
existing commisments againss those sale proceeds,

Unfortunately it has not been possibls zo obiain an agraed
szafttemenit of such liabilities. A stalemens which really
amounts &0 a stagement of affairs which Mr Smyizh has
provided ffe) @zhe cours, po doubsa representing Ethe
instructions of his clients, shows them as having now only
EwWo substzaniial assets, &the proceseds of sale undsr the

contract wiih the Duncans and a nouse prasenely £or sals

at a sum of $225,000.
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Creditors, some only of which are classified as having
any form of secured claim againsg the procseds of sale or
against the house property, #otal a figure slightly in
excess of &the procseds receivable from the sals of hﬁe
house, if sold az its asking priéé,‘ and the reszauranc

business and leasehold, if &the sale &g &ihe Duncans is

completed,

The Court cannoi resalistically in shose circumstances

raquire a paymen:i into Court of more &han the relazively
nominal £figure of $10,000 which &he defendan:s suggess,
Indeed on &heir figures &his could only be obzained

L
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shrough &the generosisy of some other member of &h

+

family. A% fhe same &ime %:he informazion sei ouz in &h

[

memorandum, saough I note i& i35 nos an agrzed memorandum,
certainly does not suggest thag the Cour: was misguided in
expressing concern for 3she sizuaiion of zhe Duncans werse

zheir coniraci &0 he aborzed,.

the justice of
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All in all,

by granting the application, as I
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the case is bhess
now do, subject 80 paymeni into Couri befors the sealing
of &he Order of the sum of $10,000 by way of securizy
against the plaintiff's remaining claims unitil Ffurther
Order of &he Couri, and reserving leave 30 sikher pariy zo
apply for £furgher dirsciions, eizher in respecz of =he
present Jjudgmens of ies implemenzasion or in relation zo

Ehe procedures to be followed =0 obtain dezerminazion of

tnie remaining ocufstanding claims.
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Costs of today's applicagion ace rassarve

I record &hat Mr Smyth as counsel for

)

accepts that the underiaking previously
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racorded as p.7 of the judgmen:z of Barker J,

Solicitors

C.J. McGuire for plainaiff

Keegan Alexander Tedcastle & Friaedlander

defandants

defandanas
them and

deliveaered an

which &he figures set out in the memorandum given &o
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No: CP 295/88

IN THE HIGH COURT OF NEW ZEALAND
AUCKLAND REGISTRY

BETWEEN HUNGRY HORSFE
RESTAURANTS (1985)

LIMITED

i

Blaintif

AND MICHAZL JOHN JESSON
and RAEWYN SHERYL
JESSON

Defendantcs

JUDGMENT OF THORD J




