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ThHE HIGH CQURT OF NEW ZZALAND
AJCXLAND REGISTR!

izaring:

)
[

BETWEEN EFTEM FQOODS PTY LIMITED
First Plaintiff

AND EFFEM FOODS LIMITED
Second Plaintiff

AND TRADE CONSULTANTS
LIMITED
First Defepndant

AND BEST FRIEND PET FCODS
EFMIMED
Second Defandant

21, 23 February, 1989

counsel: R.W. Worth for first and second plaintiffs
B.R. Latimeuz and G. Wilkin for first
defendant
J.R.F. Fardell and M.N. Dunning for secoand
defendant
3
Judgment : g March, 1989
JUDGMENT OF BARXZIR J
The plaintiffs seek the following orders -
"l. An interim injunction to issue restraining
.tne first defendant from releasing
confidential information gainad in the
course of its engagement by the plaintiffs
to the second defendant and/or any other
third parties, :
24 An interim injunction to issue restraining
the second defendant from releasing
confidential information gained from the
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endant relating to the business and
s of the plaintiffs.

e

(I‘ [

st d
iv

-
er
itcie

wrh

3. An interim injunction to issue restraining
the second defendant from utilising the
sarvices of tne first defendant in
connaction with the advancement of a
cemplaint by the second defendant £0 Ehe
Ministry of Commerce,™

Originally the plaintiffs appliad for these interim

injunctions ex parte - without notice to the defendants,

Hillyer J, very properly in my view, daclined to maks any

eX parte order and required the application to be made on
notice,
Lengthy affidavits were filed by all parties. The first

and sacoand defendants indicated through counsel at the
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hearing that they weres preparasd to give undertakings to
the Court covaring the relief sought in the Ffirs:t Ewo

or interim injunction. Sucn underitakings would

n

claims
be without presjudice to their rights and with no admission

apility, Conseqguently, the argument was solely
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concerned with the plaintiffs’' third claim for interim
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injunction which both defendant
the sake of convenience, I shall in this judgment refer to

£s as M, the first defendant as TCL and the
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second defendant as BF.
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The essential facts ars as follows. The first plaint

is a private company incorporated in Australia; it

manufactures canned pet food in Australia and exports it
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to New Zealand . e second plaintiff is a New Z=aland

rad company which acts as agent for the first

registere
plaintiff; it imports and distributes the Ffirst
plaintiff's products in New Zealand. Both plaintiffs are
subsidiaries of Mars Iac, a large privats company in the
United sStates,
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TCL 1s a company whic
assisting importers and exporters in their dezlings with
New zealand Government agencies, particularly in ralation

to legislation and requlations concerning international

trade, such as anti-dumping slation. TCL was angaged
d
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iaries from the early 1970's

by ¥4 and other Mars subsi

until 26 January 1988 when TCL terminated the
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relationship.#M claims that, for most o

its engagement of TCL, it had virtually no employvess in

New Zealand, It placed total reliance on TCL as its
advisor on all matters relating to ikts operations in New
Zealand. It claims that TCL thus became intimately
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1l information concerning M
plans and financial projections for its New Zealand

operations, There was no contract of retainer.

In January 1988, TCL accsepted a ratainer from BF, a New

food and a
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subsidiary of Goodman rFis
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A
interim injuaction ko prevent TCL acting on
2lation to a dumping complaint lzid by 37
ne Ministry of Commerce on 25 September

13988, This complaint was made under the Dumpince and
Fy ™~y

Countervailing Duties aAct 1988 ('the Act') or its
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involves an investigazion by

of "dumping" goods into the New Zealand marke: Lo the
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detriment of the New Zaaland
dumping wera established, anti-dumping and countervailing
duties would be imposad on FM's products. The complaint
wWas acceptad by the Ministry. Bota parties have supplied

confidential and non-confidential memoranda to the

b

Departrnent as anvisagesd by bkhe Act., The Minister is
L g

icn on the

or

bound to release a preliminary determina
complaint by 21 March, 1989 (i.e. 90 days from the
acceptance of tae complaint), A final determination has

to be made to the Minister within a further 99 days.
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confidential information belonging to FM is not sufficient

unction wnich
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would have the effact of taking TCL "off the casa”™ i.e.
the dumping complaint currently before the Minister,
Such an injunction can only be conside:eﬁ on the basis
that either (a) ¥4 apprshends on reasonaSIE grounds that

confidential information will be disclosed, despite the

undertakings - i.e. a guia timet injunction, or (b) the
ralationship between #¥ and TCL was such that equit
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reguires that TCL not act for a business rival agaiast
in a matter as vital as a dumping investigation. The

d by ¥M include bresach of contrack

{53

causes of action plesad

ary duty and fidelity,

e
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and breach of fiduc

It becomes necessary £o0 relatzs some detail, The amount
of detail contained in the affidavits was more appropriats
for a substantive hearing; I shall refer only to such

matters essential to the determination of the intarim
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The beginning of the end of the rzlatioconsaip be

nd TCL came in late August 1987 when, aftar a
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meeting between Mr Painter, the principal director of 7CL,
and Mr Neilson of FM, it was agreed TCL would no longer

act on an ongoing basis for FM; it would

only as and when required by F¥, unless specifically
instructed to the contrarv. TCL was, howevar, to

complets various current matters.

On 26 January 1988, in a letter to a Mr Claringbould,
general counsel to FM in Melbourne, Mr Slocum of TCL
refarred to the August 1987 discussions and lekters; h

that, since then, TCL's involvement with ¥M had
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been negligible; he advised that BF, through its parent
company, wanted to engage TCL on a formal ané regular

basis which could entail possible conflict with FM; he

5]
o
—

therefore proposed to terminate TCL's relationship with
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Mr Claringbould replied on 3 February, 1988 asking for an
assurance tnat TCL would not, directly or indirectly,
makes, use of or disclose any of the confidential

information of the Mars Group to any person. e suggested

return of all decuments held by TCL rslating to the Mars
Group, plus an assurance that TCL would no: act for
Goodman Fielder Wwattie on any matter which might
reasonably be expectesd to conflick with the intsrssts of

the Mars Group.

0

Mr Clariagbould wrote further on 5 February 198

@Xpressing concern at a possible dumping dispute invelving

iny

he Mars

~

Gocdman rFielder Wattie and FM; in tha: event

Group would be firmly opposad to TCL acting for Goodman

On 17 February 1988, Mr Painter wrote to Mr Claringbould

stating in his view, that none of the information TCL had
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receivad from FM could be classed

that the greater part comprised matters of public rescord,
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He e@xpressed concern that FM had not supolisd ralevant
information to TCL to enable it properly to advise FM.
He was arraanging for all files to be raturned to Mr

ernative of arranging
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Claringbould., He offered t

r destruction, He declined to provide undertakings
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aat TCL would noit act for competitors of FM. The lat
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concluded with the words "howavar, to ths sxtent thaz we
might act for any competitor of the Mars Group we would

course, make use of information deenmed
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to be confidential ¢

Mr Claringbould had a tslephons conversa=ion on 10

February 1988 with Mr Painter which pracedad this

could not disclose clisnts' confidential information. He

asserted that, whilst he had had discussions abouc dumping

with FM employees, these discussions wers limized to

maécters of general priaciple only; he was not given

specific figures in relation to products importad ianto New
s a final

Zealand; consegquently, he was not abls to pas

opinion whetner FM was dumping or not,

5

Wnan Mr Painter made the offsr to rsturn the files 2
I

opined that a perusal of the files would indicate minimum
confidential information to which TCL had had access.

The files were returned to Mr Claringbould in Melbourne on

In October 1988, FM became aware that a dumping compiaint

aistry of Comme2rce in

[

ad been lodged by BF with the M

ey
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wellington in rsgard to "wWhiskas™ pet food which it

4

manuiactures in Australia and sells in New Zealand. The



o

3,

or the plaintiffs wrote ko TCL on 13 October

solicitors

th

1988 asking for an assurance that it was not representing

and would not repressent 3F or any other Goodman rFislder

wattie subsdiary in rslation to the dumping complaink., @M
claimed that no reply was received until afear a raminder
letter dated 25 January, 1389, TCL claimed ic had
replied dirsct to the plainciffs! solicitors oa 13 Octoobsr
1388. In that reply and in the further reply from its

solicitors of 27 January 198%, TCL claimed it was aware of

the need to maintain coniidentiality. It hag raturned all

the files relating ko the Mars Group and that itsg

solicitors' letter askad for express details of alleged

breaches of confidential information,

Mr Claringbould claimed that no action was taken against
TCL in October 1988, because of a lack of direct evidencs

Of TCL's involvement with Ehe dumping complaint; this
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"Since January 1988 Effem has undertakan the
selling and promoction of Whiskas in New gzealand
and spent heavily on personnel and trade and
consumer promotional expenditure, For example
in media expendituraz alone excluding promotional
allowances paid to ratailers the proportion of
Effem sales volume L0 BF salas volume in the



oy

£

first six months of this year was ..% and yet Zhe
provortion of Zifem's advertising esygpenditure to
8F's advertising was ..%.
To lessen the resultant lass of market shars BF
has been forced to mabtch Effem's substantial
selling and promotional expenditurs. For the
vear ended June 1987 BF's trade and consumer
expenditurs was ... To maintain market shara
this was incrsased to ... in the y=ar anced June
1983 and is budgetad to exceed ... in the vezar
ending Juns 1985.7

The returned files spanned & period from 1982 to 19337

only, According to Mr Claringbould, thev do not include

the correspondence relating to the termination of the

folders, a separats file labelled "Uncls 3=n's 2.R" and
another file labelled "Uncle Ben, Mars-™, There ars also

papers relating to litigation in Wellington between M and

1T -

and Masterfoods, other divisions of FM, wers also

les wers returned £or the period prior to
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raturned. No

1982; there was no explanation for this omission.

zvidence of allieged confidential information to be Ffound
in the resturned documenkts is supplied in an arffidavit from
Mr P.D. McPuaerson, intarnational marketinc manager cf
Unclea Ben (the controlling organisation £or FM).

Although authorised by FM to make the affidavig, it is
clear that Mr McPherson was not involved.in any
significant way in anv of the matters onzwhich TCL was

instructed, Accordingly, much in his affidavit is

hearsay., I shall return later ko his anglysis of the

rekturned files,
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Mr McPaerson makes bald stataments in his affidavit to the
effect that TCL was kept informed of significant and
highly coanfidential information concerning FM's proposed
plans for and conduct of its operations in New Zealand.
de claims TCL was provided with detailsad and confidsntial

information concerning the Mars Group's plans and

2naple TCL to conduct various negotiations on behalf of
and the Mars Group generally with Goverament departmants

and other authorities in New Zealand.

I find such hearsay evidence unacceptable. Rule 252, in
& proviso, states that the Court may acce ot statements of
belief in an affidavit where the interests of justice so

elief must howeaver be given,

h

require, The grounds o

The proviso to Rule 252 is akin to Rule 185 of the Code of

Civil Procedure which authorised statements of helief in

{r

interlocutory affidavits; Shorland J said of that rule in

—a

Patrick v Attornev-General [1957] NZLR 228 230 -

"But I cannot state too strongly that the Rule i
not to be construed as giving a party a right ko
file affidavits which include hearsay svidence,
but it is to be construed as giving the Court
powsar in proper cases to grant a garty the
concession of placing hearsay evidence befors the

Court where the cost, delay and inconveniance in
obtaining an affidavit from the desonent in whaose
knowledge such mattars are would he out of
proportion to the reasonables necessities of kthe
case, "

a

1 see no reason why this principle should not apply to

= i -

Rule 2352, 1Ia the present cass, one would have thought it
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directly with TC.L over the vears. Taese persons could

have stated from =h
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them to TCL. IF nacessary, aporovriara
1 Tr 1 H - . .
fave Deen sought from the Court ko snsyu

confidential information was neither gis

efandant nor raeandersd available for nu

i1r own knowladge - at least in general
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later a director of PM and consultant &
until aApril 1987, He spoke of a numbe

Mr Painter and 4r Slocum of TCL in whic

. . .
1-s application from the standpoint of

business units, He believed that TCL

ional expenditure on
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significant 1nsignt into the Mars Australil
units' planaing for marksting of its produ
Zealand andéd into the basis of conducting t!

opsrations.

Mr Newbyv's affidavit of what he told TCL i
Mr McPnerson's evidence of wnabk other unspg
in the FM organisacion t2id TCL is nox.

Mr McPherson purpor

exiracts or svnopses of these various docu
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the numerous documents on an interlocutory
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fowever, nad the principal ones been exhib

ané the Court would then have assassad Lha
confidentiality mors accurately; the Cour:

accuracy of the extracts givan by Mr McPne

fidaviec and could se= whare and how Eas
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into khe contaxt of the entirs documents.,
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doubt that appropriats arraagements could have been made

)

ne files ars concesrned
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As indicated, t

1982 onwards.

the non production of filss befor=s 1982, any confidenti

information prior to 1982 is probably

relation to marketing stratagies and

Fiy

I éo not

ind it necessary to go through the details o

Although no expianation came from TCL for

the confidential informaticn allsged by Mr McPherson to be

disclosed in the returned filas, Nor do I £ind ik

necessary to go through the detailesd critigue o:

information contained in Mr Painter’s

Mr Latimour referred in his submissions.

1
i

on the files - an assumption not easy

evidence on thls point {other than Mr

I assume that there is some confidential informatb

|-+
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is presentad in an unacceptable wav, t£h
whether a 'serious guestion to be t

ther a quia timet injunction or for an iajuanckion

e

for e

basad on the previous relationship between £l

22 s

manafacturing plant by FM in New Zealand in 1933; (d4)

iven to TCL about FM's promotion and

information g
advertising capital investment over a period ending in
1990; (=) information about FM's profit margins given in

I assess FM's c¢laim £o & guia Eimet injunction ia tne

() Thera is no suggestion thabt TCL still rastaing any

(2) Anv confidential information would now only be in

the memory of TCL personnel;
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of detailed matters could not be particularly
helpful in an investigation wiheres accuracy iz all
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information wikhout some form of wribzen reacord

as an aide memoire;

The detailed work on the dum
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being done by a Mr Cro
involvement with FM; howeve
hava Involvement with FM m

responsipility as principa

Much 1n;ormat101 concerniag FM's activities

available from a numper of
magazines, specialised mar

government statistics and

Mr Croft and Mr Ibbitson,
Mars, now =2mployed by 37,

their methodology in compi

about the dumping complaink;

use confidential informeti

I"t

FM. Mr Ibbitson appearad

ping complaint is
£ TCL; who had no

ar, Mr Palintar Wt
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a former employse of

have outlined in detail

‘ling.the information

t; Tcn made no claim to
on neld by TCL about

to have utilised

‘ned by him when an FM
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2mployee 52 &5 noc peen su8c by FM; therafors

{n) FM's non-coniidentizl submission to the Ministcar
18 stated to be based on the 1383 calendar vsar -
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andants ars willing to give undertakings
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(i) Both de

that they will not bresach confidentiality;

(3} The inability of #M to give dertails of

gainst thess factors which favour Lthe defendants, I

As a
balance the following factors favourabls to FM.
(a) TCL's letter to the Department of Commerce SHOWS

that TCL was definitely actinc against its former

(o) The procedure under a dumping enquiry is of an
inguisitorial rather than an adversarial nature
(see judgment of Gaul: J in Xerry (New Zaaland)

Limited v Taylor (C.P.l614/88, Auckland, 2

November 1983), Consequently, there must de
potantial for the undetacted disclosurs of
confidential informaticn becauss of the ability
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of a party to a dumping dispute
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confidential representation

springbcard” principle, well known in
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intellectual progperty law, i.e. &hat the
racipient of coniidential information gains an

advantage over otners by reason of nhis basic
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from other sources, {(see Coco Vv A.,M, Clark

Limited v Builders Supply Co Haves Limited (1960)

RPC 128, 130). 1Information may be confidenzial,
even thougih it is generally available in the

public arena, because of thae context in which the
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information was passed from A to B. (Cranleigh
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Precision Engineering L
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However, it has been said of a former employas

that he violates no obligation express or implis

oy using in the service of others generszl
knowladge of the former employ=r's scheme of
organisation and methods of business. Sae
Herbert Morris Ltd v Saxelby (1914) AC 689, 703-4
per Lord Atkinson, -

An affidavit from a Mr Day in Canberra, a trade

consultant in Australia employed by FM, spoke of
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the defendants' solicitors asked the pla

g SR B

Painter was then racordad as saying that thers
was a substantial margin of dumping by FM which
was evidenced by 1ts progensity for large
advertising and promotional allowances, ge

statad that did not belisve thers was a conflict
O0f interest in the absence 0f & brisf or rekainer

from F¥ and that B8F would "stand by" TCL if FM

reference to BF's improved profitability came

from tne
non-confidential copy ©of the complaint. He has
no recollection of any statament about BF

By consent, there was placed before me correspondence 1in

ntif£'s
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solicitors for dstails of the confidential information
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aimed was going to be misused by

the defendants. No details came in response to thls
raguest, FM pointad to the difficulty in enforcing
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Wirsless Australasia Ltd v Dars & Ors (C.2.1274/87,

LS4

Auckland Registry). The learned Judge referred Lo the

apility the Court shou!

241- I refer also to the decision of the High Court of

Australia in O'Brien v Xomesaroff (1981-82), 130 Cnr 319

whers Mason J (as he then was), delivering the principal

judgment of the Court, said at 328 of that plainti

"He has persisted in making a glcoobsl claim for
protection that covers the enkirety of the '
schemes thait were evolvad and the entirsky 0f the
documentation by which they wers implamentad. He
is not entitled to that protection and
accordingly his claim must £ail."

Earlier, at p.326, Mason J mades the point that the

raspondent had consistently Ffzailed to identify the

particular contents of the documents which (he assertad)
constitutad information, the confidentiality of whica ne

Tha conseqguence was that tae
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Mason J rslied on the judgment of Brightman J (as he than
was} in Amway Corporation v EBurwav Interanational Limizead,

counssl 1f ne could

"I asked the plaintifi's

point in his literature to some particular piece
of information which he said was confidential and
which he claimed the defendants wers wrongly
using. He told me that he pointed to nothing in
issue here but as to the entirstv of the
plaintiff's documentary material which iz ina
evidence., It seems to me that a claim for abuse
of confidential information cannot reallwv be
dealt with in that wav, I£ I made an ordsar
rastraining the defendants from using for their
oWwn purposes any of the documentary matsrial
contained in the plaintiff's business literaturs
but did not identify the particular information
that the defendants ars not to impar:t I would be
placed in a most embarrassing situation. I do
nct know how they could decide what business
metﬂoda, litsrature or paperwork to aveoid using
in order to keep clear of conktempt of Court, and
I think that is an insuperable difficulty in the
plaintiff's claim under this head."

there is a serious guestion to be triad for a quia timet

injunction; I cannot find it proved that the defendants

burden can sometimes be satisfiad by showing an
overwhelming likelihood tha: a defandant cannot avoid

using confidential information. See Brown & Grapt 'Law
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0f Inteallectual Propertv in New Zealand '(1989) at gara

8.30 and the authorities there cited. I cannot find any

Morsovar, FM's claims are not assisted by the lack of

5'1.

specificity as to the conf dentizl information at risk.

ague general claims must be looked at critically, ®ng xee

q

g v Letchumanan [1980] A.C. 331, 341.
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is for the injunction,
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I lock now at the a

1

namely, that the onsnip between FM and TCL was such

"
1]
I el
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r
e

a2s to preclude TCL acting against FM on a dumpin

complaint,

T note from a consideration of the Actz, that a dumping
complaint involves a constant and increasing accumulation

a

(r

of information; there is a statutory ragquirement ktha
preliminary de:ermiﬁation be made within §0 days, with a
possible extansion to 90 days (as is the case hera), The
Status of such an investigation was dealt with by Gaul:t J
in tne Xerry case to which I have referrad.

acion

-
Ts}

The starting point is a consideration of the obl
emaining one party to the other when a confidential
relationship ceases, The duty has been expressad in
various ways; it applies in various situations, such as
former employee and former employer, former direcktor and

company, former solicitor and former clienk.
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The general situation was succincily sitated by Flatchar
Moulton LJ in Rakusen v =5llis Munday & Clarke (1912) 1 ch
931, 839 in these words -
"In almost all businesses thers must be persoans
in such confidential relation to kthe employars oz
to the people who ars employed by them for thase
purpesas connectad with the business thabt the
know_ucge which thay acgqguire is not knowladge at
their own disposal but consists substantially of
the secrsts of their employes. Such employments
come to an 2nd, sometimes at the choice of the
master, sometimes at the choice oFf tha servant
and thereupon difficulties necessarily arise
because Lthe person whe is no longer in amployment
still has in his breast secrets which are the
property of nis past smplover. The visw Ehat
the law takes of the rights of the parties in
that position is too clsar to be disputad, The
employe:2 is quite free to go into the ssrvice of
people who may be the rivals or the opponents of
his former master. The law does not say that
; the oosse881on of Lho;e sacrats sna'1 crippia his
WOrK or sterilise 1t, He may go 1nE0 smplovment
nich he

qui:e inconsistent wicn the empioyment w
nad in the past,. All tnhat the law says is you
snall not disclose or put at the service or you

-
h

new employer the saecrets chat belong co your olg
emplover.,™ (Zmpnasis addad)
That case was concerned with the duty of a solicitor to
his former client. However, Fletcher Moulton LJ pointad

out that the fundamental principle remains the same
whether the Court is concernad with a former solicikor.or
with any other case of confidential relationshin.
dowever, the duty imposed on a former solicitor is higher

because -

h
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v

(a) The degrese of the confidential charac

relationship and of the communications made by

the client to the solicitor ars ia law of the

highest order - so high that E

fu

he solicitor n

r
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and cannot be made to shata
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apsoluts pr

what passed between him and his client;

(o) The Court fixss a higher standard for the

behaviour of its own officers than it would be
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Therefore, in deciding the dutv of con
solicitor, the Court does not start fundamentally From a
different rule; however, the standard of behaviour impesed

3
o

on a solicitor may be stricter, ha Court must achk

according to the circumstances of each cas=a,

[

Flaktcher Moulton LJ said that the Court will not interfers
unless there is a case where mischief is rightly to be

anticipatad, Further he said at 341 -

"I do not say that it is necessary to prove that
there will be mischief, because that is a thing
which you cannot prove, but whers thers is such a
probability of mischief that the Cour:t feels Ethat
in its duty as nolding the balance between the
aigh standard of behaviour which requires of its
officers and the practical necessities of life,
icitor

it ought to interfere and say that a solici
shall not act.”

put



o

2

e

employes’'s obligations were summarised by me in C3a

Finance Holdings Limitad v Hawkins & QOrs (a.134/84,

Auckland, judgment 2 April 1984) at p,13 of Ehe unreported

judgment as follows -

"In general terms the cases show that aa employea
aas a continuing fiduciary duty extanding aftar
the date of termination of his emplovment in ths
following kinds of situation.

1. Wnere the employss is using or seesking to
use the employer's confidential informabion;

2. Where the employee is actively caavassing
customers of nis former employer and/or
using lists of customers and the like;

3. Wnere the employee has during his former
employment set up some business transaction
or engineered some advantage which he then
proceads to use for ais own end &ft-sr he has
l2ft the employ of the emplover."

The above summary was adopted by bavison, CJ in Pacifica

Shipping Co Ltd v Andersen (1986) 2 NZLR 328, 338.

lies to information

o)
]—-I

The term 'confidential information' ap

identiality as to

ot |
Fh

with a sufficiently high degree of coi

amount £o a trade sacr=at. It does not cover information

wnich 1s confidential in the sense that unaurhorisad

|
18]
~
rr
H
fu

Ey to FM as nigi
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place TCL's duty of confiden

of an ordinary employee but less than that of a

r
[
fu
e

solicitor, Empnasis was made by counsel of the fac:k
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TCL has a specialised knowledge c¢f dumping proceduras and
is virktually the only consultant of its sort in New

Zealand; the nature of its consultancy brings it into

contact with the most intimakbe business secra2ts of a

Jea

Q

pos

lisnt Clearly, taerefore, it has a2 higher obliga:

-~
-

s ex¥-clients than most emplaovee

%3
th

of confidentiality Lo 1
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nave to theilr =x-smploy

The cases involviag solicitors acting against former

nough the relationship

r

clients can be of assistance, even

there called for a higher standard than was reguired of

A helpful decison is that of Bryson, J in the Supreme

Ceurt of New South Wales in D & J Constructions Pty Ltd v

He2ad & Ors (trading as Clayton Utz), (1987) 9 NSWLR 113,

——

In that case, the plaintiff sought an ordar restraining a

£irm of solicitors from acting for a party against whom
the plaintiff was oppoosed in other litigation. 3ryson J
followaed Rakusen v ZTllis (supra) as to the proper legal
basis for restraining a solicitor from acting for the
opprosite side after acting for one party before or during
litigation. H2 guoted Cozens-Hardy MR at 835 viz -

"...We must treat each of these cases, not as a
matter of form, not as a matter:to be decided on
the mere proof of a former solicitor acking £or a
client, but as 2 matter of substance; befors we
allow the special jurisdiction over solicitors to
be invoked, we must be satisfisd that resal
mischief and real prejudice will in all human
probaoility result if the solicitor is allowed to
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Bryson J later urged a cautious attitude to any proposal
that would allow a sclicitor to act against a former

~

ddad words very salutary for largs
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professional firms which frequently find themsalves in a

a very large partnership, by acc
undertakings or iﬂoosfng injuncti

"I would think that the Court would not usualls
undertaxe attempts to build walls around
information in the office of a partnership, even
2ULing
ns a

O *(3 [

0y -

s to who
1

should be concesrned in an conduct of litigation
Or as to whether communications should be made
among partners or their employess. The new
client would have to join in such an arrangement
and givs up his richt to the information held by
such oartLes and staff as held ik, zZniorcement
by the Court would be extramely difficult and it
is not realistic to place reliance on such

arrangements in relation to people with
opportunities for daily contact over long

periods, as wordless communication can take place
inadvertently and without explicit expression, by
attitudes, facial expression or even by avoiding
peopls one is accustamed £o gee, even by peopls
who alqce:elv intend to conform to control.”

3ryson J considered caution approgriate becausz the

spectacle o0f a lawyer readily changing sides is subversive

.
0f the appearance that justice is being done, The Court
has to weigh the facts and assess the risks in the eye of

Bryson J declined to make an order from restraining the

solicitors from acting against the former clienk.
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The D & J Constructions' case provides a mors helpful

e
1

analysis than that in tne Canadian case cited by Mr Worth
k
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matter with the eyes of business re=alitv, T cannot find

cannot find =a

=

plaintiffs in the dumping complaint,

£ thera were, the

IS

(7

'serious question to be tried’. Zven
following factors would weight the balance of convenience

in favour of the defendants,

(2) The fact that any decision must of necessity be a
final decision; this case could not come on for a
substantive hearing until after the dumping
complaint has been finally resolved within the
narrow statutory time frame. Where the grant or
refusal ©of an interlocukorv injunction will have
the effect of putting an end to the procsediags,
the Court should bear in mind (inter alia) thart

to graat the injuaction would give the plaiatif

judgment without permitting the defendant the
right of trial, Cayne v CGlobal Natural Resources
plc (1984) 1 All E.R. 223, 238;
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The dumping invest
this country; the Minister is entitled Lo saak

coniidential information direct from FM;
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tled to be advised by knowladgeabd
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parsons, such as TCL, making the ordsar sought
would be to bresach the contract between TCL and

BF. 3F would then have difficulty in obtaining
advice in such a short Eime (short beause of the

statutory framework);

(d} There 1s no evidence both as to what exactly ars
documents .over which confidentiality is claimed
or that confidentiality is likely to be infringed;

The application for interim injunction will therefore be

dismissed. Costs reserved,

I record that the defendants are to file their

unpdertaki

conseguencsas of any breach of an undertaking given to ths

coure,

as possible., For thakt reason, I have refrained

ngs with the Court as a matter of rescord. No

defendants will be advised as to the

.

red that the parties required my decision as soon

(1]
[
o]
=

mentioning all the detailed and careful arguments

addressed

bsen cons

to me by all taree senior counsel, All have

idersad.



fﬂh\‘

=

e

FE N

or

[
1)}

29.

Simpson Grierson Butler Wnite, Auckland, for
plaintiffs
Bell Gully Buddls Weir,
defendant

rRussell McVeagh McKasnzie Bart
Auckland, for s=zcond defendant

Auckland, for firsk

leet & Co,
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