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The a p p l i c a n t  i n  t h i s  p r o c e e d i n g  i s  the L i q u i d a t o r  o f  the 

company named E l e c t r o n i c  B u s i n e s s  Systems  L i m i t e d  ( i n  

l i q u i d a t i o n )  which  i s  i n  the  p r o c e s s  of  V o l u n t a r y  W i n d i n g - u p .  

A p p l i c a t i o n  was i n i t i a l l y  made under  s e c t i o n s  3 l 9 ,  3 2 0  and 3 2 1  

of  the C o m p a n i e s  Act  1 9 5 5  s e e k i n g  an o r d e r  that  the f i r s t  and 

s e c o n d  r e s p o n d e n t s  be made p e r s o n a l l y  l i a b l e  f o r  the 

i n d e b t e d n e s s  of the company a s  having been  d i r e c t o r s  a n d / o r  

o f f i c e r s  of  the company a t  m a t e r i a l  t i m e s .  
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The p r o c e e d i n g  has  b e e n  c o m p r o m i s e d  by the L i q u i d a t o r  

a g a i n s t  the r e s p o n d e n t ,  B u r r ,  and i s  c o n t i n u e d  now a g a i n s t  the  

r e s p o n d e n t ,  W o l l a n d ,  a l o n e .  W o l l a n d  has not  t a k e n  any s t e p  i n  

the p r o c e e d i n g s  which  a r e ,  t h e r e f o r e ,  u n o p p o s e d .  I t  r e m a i n s  

f o r  the  a p p l i c a n t  to  s a t i s f y  the C o u r t  that  i t  i s  p r o p e r  t o  

g r a n t  the r e l i e f  s o u g h t .  

On 1 December  1 9 8 2  the s h a r e h o l d e r s  of  the company 

u n a n i m o u s l y  r e s o l v e d  that  the company be wound u p .  On 1 3  

December  1 9 8 2  W e s t p a c  Bank a p p o i n t e d  D e r e k  Newall  Q u i c k f a l l  and  

Ormond Arthur  M a l i n g  G r e n s i l l  b o t h  of  New P l y m o u t h ,  c h a r t e r e d  

a c c o u n t a n t s ,  a s  R e c e i v e r s  and M a n a g e r s  o f  t h e  c o m p a n y ' s  

p r o p e r t y  under  the powers  c o n t a i n e d  i n  a  d e b e n t u r e  given  by the  

company to the Bank  on 4  M a r c h  1 9 8 1 .  

A  p r e l i m i n a r y  s t a t e m e n t  o f  a f f a i r s  p r e s e n t e d  t o  a  

m e e t i n g  of  c r e d i t o r s  h e l d  on 1 3  December  l 9 8 2  by the f i r s t  

r e s p o n d e n t ,  then  s e c r e t a r y  of  the company,  d i s c l o s e d  a n  

e s t i m a t e d  d e f i c i e n c y  of  funds  of  an amount of  $ 1 9 4 , 2 2 5 . 1 5  made  

up a s  f o l l o w s  :  

G r o s s  a s s e t s  ( l e s s  bad d e b t s )  $ 1 7 6 , 0 2 5 . 3 9  

L e s s  :  S p e c i f i c  c h a r g e s  $ 4 8 , 9 1 0 . 4 7  

Debenture  h o l d e r s  $ 1 8 3 , 6 2 3 . 5 6  

U n s e c u r e d  c r e d i t o r s $ l 3 7 , 7 1 6 . 5 l  

D e f i c i e n c y  $ 1 9 4 , 2 2 5 . 1 5  
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The r e c e i v e r s  r e a l i s e d  a l l  the a s s e t s  o f  the company and 

a f t e r  d e d u c t i n g  the c o s t s  and d i s b u r s e m e n t s  of  the r e c e i v e r s h i p  

were l e f t  w i t h  a  b a l a n c e  of  $ l 2 l , 1 9 0 . 2 2  which  was a p p l i e d  i n  

p a r t  s a t i s f a c t i o n  of  the f i r s t  d e b e n t u r e .  The s e c o n d  and t h i r d  

d e b e n t u r e  

c r e d i t o r s .  

h o l d e r s  r e c e i v e d  n o t h i n g  nor d i d  the u n s e c u r d  

The r e c e i v e r s h i p  t e r m i n a t e d  on 2 6  O c t o b e r  1 9 8 3  and 

o n  the f o l l o w i n g  day a m e e t i n g  of  c r e d i t o r s  a p p o i n t e d  the 

p r e s e n t  a p p l i c a n t  a s  L i q u i d a t o r  of  the  company .  

The f i n a l  i n d e b t e d n e s s  of  the company i s  $ 2 4 6 , 3 0 6 . 9 l  

c o m p r i s i n g  the f o l l o w i n g  c a t e g o r i e s  

D e f i c i e n c y  on s e c u r e d  c l a i m s .  

( i )  F i n a l  d e f i c i e n c y  o n  l s t  d e b e n t u r e  to  
W e s t p a c  B a n k i n g  C o r p o r a t i o n  

( i i )  F i n a l  d e f i c i e n c y  o n  2nd d e b e n t u r e  to  
Apex E n t e r p r i s e s  L i m i t e d  

D e f i c i e n c y  on u n s e c u r e d  c l a i m s .  

( i i i )  F i n a l  b a l a n c e  o n  3 r d  d e b e n t u r e  
to I a n  C e d r i c  C r y s e l l  

( i v )  D e f i c i e n c y  on c l a i m s  p a r t l y  
s e c u r e d  

( v )  T r a d e  c r e d i t o r s  who s u b m i t t e d  
p r o o f s  of  d e b t  

( v i )  T r a d e  c r e d i t o r s  who d i d  not  
s u b m i t  p r o o f s  of  d e b t  

$ 5 5 , 0 0 0 . 0 0  

$ 4 4 , 4 4 0 . 0 0  

$ 1 3 , 3 0 4 . 2 1  

$ 4 , 2 0 5 . 3 9  

$ 7 0 , 1 8 9 . 9 4  

$ 5 9 , 1 6 7 . 3 7  

2 4 6 , 3 0 6 . 9 1  

The L i q u i d a t o r  d o e s  not  now p u r s u e  a  c l a i m  i n  r e s p e c t  of  

d e b t s  owing to u n s e c u r e d  c r e d i t o r s  who d i d  not  s u b m i t  p r o o f s  o f  

d e b t .  The t o t a l  d e f i c i e n c y  t h e r e f o r e  f o r  p r e s e n t  p u r p o s e s  

c o n s i s t s  of  ­ 
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D e f i c i e n c y  on l s t  and 2nd d e b e n t u r e s  

T r a d e  c r e d i t o r s  who have s u b m i t t e d  

p r o o f s  o f  d e b t  

$ 9 9 , 4 4 0 . 0 0  

7 0 , 1 8 9 . 9 4  

$ 1 6 9 , 6 2 9 . 9 4  

I t  i s  n e c e s s a r y  to  examine  the  h i s t o r y  o f  the company i n  

o r d e r  t o  u n d e r s t n d  f u l l y  the r e l a t i o n s h i p  of  the r e s p o n d e n t s  t o  

i t  a t  the  t i m e  the r e c e i v e r s  were  a p p o i n t e d  by W e s t p a c  a t  w h i c h  

time  i t  

r e l e v a n t  

c e a s e d  to  t r a d e .  The f o l l o w i n g  i n f o r m a t i o n  i s  

The company was r e g i s t e r e d  a s  a  p r i v a t e  company i n  1 9 7 7  

under  the name " S p o t s w o o d  D a i r y  L i m i t e d "  w i t h  a  p a i d  up  

c a p i t a  1  of  4 0 0 0  s h a r e s  of  $ l  e a c h .  I t  o p e r a t e d  a  d a i r y  

b u s i n e s s  u n t i l  December  1 9 8 0 .  On 4 December l 9 8 0  the  

f i r s t  r e s p o n d e n t  a c q u i r e d  2 6 6 6  s h a r e s  i n  the company and 

the b a l a n c e  were  t r a n s f e r r e d  to  a  man named M o r s e .  They 

became the d i r e c t o r s  and the  f i r s t  r e s p o n d e n t  was 

a p p o i n t e d  s e c r e t a r y .  The s h a r e s  i n  the f i r s t  

r e s p o n d e n t ' s  name were  h e l d  by him  i n  t r u s t  f o r  the  

s e c o n d  r e s p o n d e n t .  

On 2 3  December  1 9 8 0  the company e n t e r e d  i n t o  a n  agency 

c o n t r a c t  w i t h  a  number of  p e r s o n s  c a l l i n g  themselves  

" E l e c t r o n i c  B u s i n e s s  Systems  P a r t n e r s h i p " ,  the  p a r t n e r s  

b e i n g  W o l l a n d  and h i s  w i f e  and M o r s e  and h i s  w i f e .  They 

a p p o i n t e d  the company to  o p e r a t e  the o f f i c e  equipment  and 

s u p p l i e s  b u s i n e s s  of  the p a r t n e r s h i p  a s  t h e i r  agent  which  

i t  d i d  f r o m  1  January  1 9 8 1 .  
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On 2 8  J a n u a r y  1 9 8 1  the company changed  i t s  name t o  

" E l e c t r o n i c  B u s i n e s s  Systems  L i m i t e d " .  

As a r e s u l t  of  developments  w h i c h  a r e  d e t a i l e d  h e r e u n d e r  

the b u s i n e s s  f o r m e r l y  o p e r a t e d  by the company a s  a g e n t  was 

t r a n s f e r r e d  to  the company on 5  S e p t e m b e r  1 9 8 l  and was 

s u b s e q u e n t l y  o p e r a t e d  by the company a s  p r i n c i p a l .  

The developments  to  w h i c h  I  r e f e r  commenced  i n  l a t e  

August l 9 8 l  when a s e t  of  a c c o u n t s  f o r  the company was p r o d u c e d  

f o r  the p e r i o d  ended  3 1  J u l y  1 9 8 l  showing a  l o s s  0 f  $ 6 9 , 8 2 8 . 3 9  

w h i c h  a l l  but e x t i n g u i s h e d  the p a r t n e r s h i p  c a p i t a l  o f  $ 7 4 , 8 9 6 .  

A  m e e t i n g  o f  the company h e l d  o n  2 8  August 1 9 8 1  c o n s i d e r e d  

i m m e d i a t e  l i q u i d a t  i o n  but d e f  e r  r e d  a  d ee  i s  i o n  unt i 1 a m e e t i n g  

h e l d  on 2  S e p t e m b e r  1 9 8 1  when p r o p o s a l s  by the s e c o n d  

r e s p o n d e n t  f o r  the s c a l i n g  down o f  the b u s i n e s s  were  c o n s i d e r e d  

and Mr B B u s i n g  a  c h a r t e r e d  a c c o u n t a n t ,  was i n s t r u c t e d  t o  

p r e p a r e  a  f o r e c a s t  b a s e d  on t h e s e  p r o p o s a l s .  On 4 September  

Mr B u s i n g  w r o t e  to  the d i r e c t o r s  o f  the company w a r n i n g  t h a t  t o  

c o n t i n u e  t r a d i n g  a t  l o s s e s  would 

t o  p e r s o n a l  l i a b i l i t y  f o r  t h o s e  

o p i n i o n  t h a t  the m o s t  o p t i m i s t i c  

r e s u l t  i n  e x p o s i n g  d i r e c t o r s  

l o s s e s  and e x p r e s s i n g  the  

outcome o f  r e c e i v e r s h i p  a t  

t h a t  t i m e  would be 2 5  c e n t s  i n  the d o l l a r  but  would  vary 

c o n s i d e r a b l y  d e p e n d i n g  on  the r e a l i s a t i o n  of  s t o c k .  

On 5 S e p t e m b e r  l 9 8 l  the p a r t n e r s h i p  was d i s s o l v e d  and i t s  

b u s i n e s s  v e s t e d  i n  the company.  A  b a l a n c e  s h e e t  f o r  the 
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company when i t  commenced t r a d i n g  a s  a  p r i n c i p a l  on  6  S e p t e m b e r  

1 9 8 l  shows t h a t  i t s  s t a r t i n g  e q u i t y  o n  a  b o o k  v a l u e  b a s i s  was 

n i l  w i t h  i t s  a s s e t s  and l i a b i l i t i e s  e a c h  t o t a l l i n g  

$ 3 3 7 , 5 5 0 . 0 0 .  Mr B u s i n g  f o r e c a s t  to  the d i r e c t o r s  on 7 

S e p t e m b e r  1 9 8 1  t h a t  s a l e s  of  $ 4 5 , 0 0 0  p e r  month would  be 

n e c e s s a r y  f o r  the s c a l e d - d o w n  b u s i n e s s  to  b r e a k  e v e n .  That 

volume of  s a l e s  was not a c h i e v e d  d u r i n g  the next f o u r  months 

d u r i n g  w h i c h  p e r i o d  the  company o p e r a t e d  a t  a  l o s s  t o t a l l i n g  

$ 2 3 , 9 6 l  f o r  the  p e r i o d  6  S e p t e m b e r  1 9 8 l  to  3 l  D e c e m b e r  1 9 8 l .  

A l t h o u g h  i t  had been  d e c i d e d  by the d i r e c t o r s  t h a t  the a c c o u n t s  

s h o u l d  be m o n i t o r e d  o n  a  weekly  b a s i s  t h e i r  r e s o l u t i o n  was not  

i m p l e m e n t e d  and a r e c o n s t r u c t i o n  of  the c o m p a n y ' s  a c c o u n t s  f r o m  

a v a i l a b l e  m a t e r i a l  shows that  the l o s s  must  have b e e n  

s u b s t a n t i a l l y  g r e a t e r  than t h a t  upon which  the d i r e c t o r s  were  

b a s i n g  t h e i r  a d m i n i s t r a t i o n  of  the c o m p a n y ' s  a f f a i r s .  

At the end o f  O c t o b e r  P  D  M o r s e  a g r e e d  t o  t r a n s f e r  a l l  

h i s  s h a r e s  t o  the f i r s t  r e s p o n d e n t  to  be h e l d  by h i m  i n  t r u s t  

f o r  the s e c o n d  r e s p o n d e n t  t h e r e b y  making  the l a t t e r  the  s o l e  

b e n e f i c i a l  owner o f  a l l  the s h a r e s  i n  the c o m p a n y .  On 5 

November 1 9 8 1  P  D  M o r s e  r e s i g n e d  a s  a  d i r e c t o r  l e a v i n g  the 

f i r s t  r e s p o n d e n t  a s  s o l e  d i r e c t o r  u n t i l  8  F e b r u a r y  1 9 8 2  when 

the s e c o n d  r e s p o n d e n t  was a p p o i n t e d  a  d i r e c t o r .  T h e r e a f t e r  the 

r e s p o n d e n t s  c o n t i n u e d  to h o l d  o f f i c e  a s  d i r e c t o r s  u n t i l  the 

l i q u i d a t i o n .  The only  subsequent  change i n  the s t r u c t u r e  of  

the company o c c u r r e d  on  3 0  S e p t e m b e r  1 9 8 2  when the company 

r e s o l v e d  to  i n c r e a s e  i t s  s h a r e  c a p i t a l  to $ 1 0 , 0 0 0  by c r e a t i n g  

6 0 0 0  o r d i n a r y  s h a r e s  of  $ l  e a c h  which  were  a l l o t t e d  a s  to  5 0 0 0  
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s h a r e s  t o  the f i r s t  r e s p o n d e n t  and a s  t o  1 0 0 0  s h a r e s  t o  the  

s e c o n d  r e s p o n d e n t  s o  t h a t  they e a c h  then owned 5 0 0 0  s h a r e s .  

The company c o n t i n u e d  to  t r a d e  d u r i n g  the f i r s t  h a l f  of  

1 9 8 2  and a  s e t  of a c c o u n t s  p r e p a r e d  by the f i r s t  r e s p o n d e n t  f o r  

the p e r i o d  1  January 1 9 8 2  to 3 0  June 1 9 8 2  p u r p o r t e d  to  show a 

net  p r o f i t  of  $ 4 6 , 8 7 6  f o r  t h a t  p e r i o d .  I t  i s  the o p i n i o n  of  

s e v e r a l  e x p e r i e n c e d  c h a r t e r e d  a c c o u n t a n t s  who have f i l e d  

a f f i d a v i t s  i n  t h i s  p r o c e e d i n g  that  t h i s  a p p a r e n t  change of  

f o r t u n e s  c o m p a r e d  w i t h  the l o s s e s  i n c u r r e d  d u r i n g  the l a t t e r  

p a r t  o f  the 1 9 8 l  year  s h o u l d  have a l e r t e d  the d i r e c t o r s  t o  the 

p o s s i b l e  i n a c c u r a c y  of  the  c o m p a n y ' s  a c c o u n t s .  The r e a s o n s  f o r  

t h a t  a r e  e x p l o r e d  i n  d e t a i l  i n  t h e i r  a f f i d a v i t s .  I t  i s  n o t  

n e c e s s a r y  f o r  me to  t r a v e r s e  t h e i r  r e a s o n i n g  e x c e p t  t o  s a y  t h a t  

they c o n c l u d e  t h a t  the company had i n  f a c t  o p e r a t e d  a t  a  l o s s  

d u r i n g  t h a t  p e r i o d  and that  a  m a j o r  f a c t o r  i n  the p r o d u c t i o n  o f  

e r r o n e o u s  a c c o u n t s  was the o v e r - v a l u a t i o n  o f  s t o c k  on h a n d .  A  

f u r t h e r  s e t  of a c c o u n t s  f o r  n i n e  months  to  3 0  S e p t e m b e r  

d i s c l o s i n g  a  l o s s  of  over $ l 0 , 0 0 0  c a u s e d  the f i r s t  r e s p o n d e n t  

to  have a n  independent  c h e c k  made on  the s t o c k  f i g u r e s  which 

showed that  the June and O c t o b e r  s t o c k - t a k e s  w e r e  o v e r - v a l u e d  

by $ 5 0 , 0 0 0  -  $ 6 0 , 0 0 0  and $ 8 0 , 0 0 0  r e s p e c t i v e l y .  As w e l l ,  i t  was 

d i s c o v e r e d  that  t r a d e  c r e d i t o r s  had been  u n d e r s t a t e d  by about  

$ 2 0 , 0 0 0  i n  the a c c o u n t s  f o r  the f i r s t  h a l f  of  1 9 8 2 .  The r e s u l t  

was that  the c o m p a n y ' s  l i a b i l i t i e s  were  shown t o  e x c e e d  i t s  

a s s e t s  by a p p r o x i m a t e l y  $ l 8 3 , 0 0 0 . 0 0 .  On r e c e i p t  o f  that  

i n f o r m a t i o n  and f o l l o w i n g  a  s e r i e s  of  m e e t i n g s  w i t h  i n t e r e s t e d  

p a r t i e s  the  s h a r e h o l d e r s  p a s s e d  the w i n d i n g - u p  r e s o l u t i o n  of  1  

December  1 9 8 2 .  
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T'he a f f i d a v i t s  f i l e d  h e r e i n  show t h a t  the  f i r s t  

r e s p o n d e n t  a s s u m e d  the  d i r e c t i o n  of  the c o m p a n y ' s  day t o  day 

f  i n a n e  i a  1  a f f a i r s  f r o m  the t i m e  i t  commenced b u s i n e s s  on i t s  

own a c c o u n t  i n  S e p t e m b e r  1 9 8 1  but i n  r e l a t i o n  t o  s t o c k  f i g u r e s  

was d e p e n d e n t  u p o n  i n f o r m a t i o n  s u p p l i e d  to  h i m  by the s e c o n d  

r e s p o n d e n t .  The s e c o n d  r e s p o n d e n t  p r o f e s s e d  t o  have 

c o n s i d e r a b l e  e x p e r i e n c e  i n  the b u s i n e s s  o f  r e t a i l i n g  o f f i c e  

e q u i p m e n t  and managed the t r a d i n g  a c t i v i t i e s  o f  the  company.  

I n  e f f e c t  he c o n t r o l l e d  the m a r k e t i n g  s i d e  o f  the b u s i n e s s  and  

p e r s o n a l l y  a t t e n d e d  to  the c o m p a n y ' s  s t o c k - t a k e s  and p e r s o n a l l y  

made the  s t o c k  v a l u a t i o n s .  He would have b e e n  w e l l  aware o f  

the s i g n i f i c a n c e  of  s t o c k  v a l u a t i o n s  a s  r e l a t e d  to  

p r o f i t a b i l i t y .  I n  the o p i n i o n  o f  s e v e r a l  c h a r t e r e d  a c c o u n t a n t s  

e x p r e s s e d  i n  a f f i d a v i t s  f i l e d  h e r e i n  the  s e c o n d  r e s p o n d e n t  

f a i l e d  to  m e e t  the s t a n d a r d  of  a  c o m p e t e n t  manager  i n  r e l a t i o n  

t o  s t o c k  v a l u a t i o n s .  I n  p a r t i c u l a r  he v a l u e d  s t o c k  a t  r e t a i l  

i n s t e a d  of  a t  c o s t .  he d i d  n o t  w r i t e  down o b s o l e t e  s t o c k  and 

d i d  not  value  t r a d e - i n  equipment  a t  i t s  t r u e  v a l u e  but a t  i t s  

i n c o r p o r a t e d  

c o m p a n y ' s  

t r a d i n g .  

e r r o n e o u s  p i c t u r e  

p r o f i t a b i l i t y  of  

e n t i r e l y  

and the  

an 

s t o c k  f i g u r e  

p o s i t i o n  

o p i n i o n  of  Mr B u s i n g  a  

a s s e t  

the I n  

a  v a s t l y  i n f l a t e d  

the  a c c o u n t s  gave 

was 

i n  

the 

r e s u l t  

of 

i t s  

The v a l u e .  

when 

t r a d e d  

w h i c h  

c h a r t e r e d  a c c o u n t a n t  s p e c i a l i s i n g  i n  the f i e l d  of  c o m m e r c i a l  

a c c o u n t i n g  the company s h o u l d  have been  p l a c e d  i n  l i q u i d a t i o n  

i n  e a r l y  November 1 9 8 1  a t  the l a t e s t  and s u b s e q u e n t  t r a d i n g  

involved a n  u n j u s t i f i a b l y  h i g h  r i s k  t h a t  the c o m p a n y ' s  

c r e d i t o r s  would  s u f f e r  s i g n i f i c a n t  l o s s .  
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T u r n i n g  to  the  s p e c  i f  i c  r e  l i e f  sought  under  the v a r i o u s  

s e c t i o n s  o f  the Companies  Act  l 9 5 5  i t  may be n o t e d  t h a t  c o u n s e l  

f o r  the a p p l i c a n t  a c c e p t s  t h a t  i n  the c i r c u m s t a n c e s  o f  t h i s  

c a s e  the c a u s e  of  a c t i o n  under  s  3 2 l  i s  c o - e x t e n s i v e  w i t h  the 

c a u s e s  of  a c t i o n  under  s e c t i o n s  3 1 9  and 3 2 0  and a n  award of  

damages  under  the f o r m e r  s e c t i o n  i n  a d d i t i o n  t o  r e l i e f  under  

the l a t t e r  two s e c t i o n s  i s  not  now s o u g h t .  

As to  the o t h e r  two s e c t i o n s  i t  i s  my view t h a t  the c a s e  

under  s  3 1 9  of  f a i l i n g  to  c o m p l y  w i t h s  1 5 1  of  the A c t ,  s o  f a r  

a s  i t  r e l a t e s  to  W e l l a n d ,  i s  subsumed i n  the  a l l e g a t i o n s  o f  

c a r r y i n g  o n  the b u s i n e s s  o f  the  company i n  a  r e c k l e s s  manner  i n  

c o n t r a v e n t i o n  of s 3 2 0  ( 1 )  ( b ) .  I t  i s  p r e f e r a b l e  i n  my view t o  

d e a l  w i t h  the m a t t e r  under  t h a t  p r o v i s i o n  r a t h e r  than  i n  

r e s p e c t  of  the c o n t r a c t i n g  of  a  s p e c i f i c  d e b t  u n d e r  s  3 2 0  ( 1 )  

( a )  o n  the c a r r y i n g  on  of the b u s i n e s s  w i t h  i n t e n t  t o  d e f r a u d  

c r e d i t o r s  o f  the company under  s  3 2 0  ( 1 )  ( c ) .  

I  f i n d  t h a t  the s t o c k t a k i n g  a s  c a r r i e d  out  by the s e c o n d  

r e s p o n d e n t  was not  i n  a c c o r d a n c e  w i t h  the  p r a c t i c e  o r  s t a n d a r d s  

to  be e x p e c t e d  of  a  r e a s o n a b l y  c o m p e t e n t  r e t a i l  manager  engaged  

i n  a  b u s i n e s s  such  a s  the r e t a i l  s e l l i n g  o f  o f f i c e  e q u i p m e n t .  

I  f i n d  t h a t  the s e c o n d  r e s p o n d e n t  knew o r  s h o u l d  have known 

that  the s y s t e m  of  s t o c k t a k i n g  a d o p t e d  by h i m  would r e s u l t  in a 

f a l s e  p o s i t i o n  a s  to p r o f i t a b i l i t y  of  t r a d i n g  and o f  the  

c o m p a n y ' s  a s s e t  p o s i t i o n  

f u r t h e r  t h a t  d u r i n g  the year  1 9 8 2  

i t s  

the  

a c c o u n t s .  I  f i n d  a s  shown i n  

s e c o n d  r e s p o n d e n t  
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was aware o r  by the e x e r c i s e  of  r e a s o n a b l e  c a r e  would  have 

become aware  t h a t  the company was t r a d i n g  a t  a  l o s s  and that  to  

c o n t i n u e  t r a d i n g  would  involve the c o m p a n y ' s  c r e d i t o r s  i n  the 

r i s k  of  f i n a n c i a l  l o s s .  F r o m  the b e g i n n i n g  of  the y e a r  1 9 8 2  he 

was knowingly a  p a r t y  to  the c a r r y i n g  on  o f  the b u s i n e s s  of  the 

company i n  a  r e c k l e s s  m a n n e r .  

The C o u r t  t h e r e f o r e  has  a  d i s c r e t i o n  t o  d e c l a r e  that  the 

s e c o n d  r e s p o n d e n t  s h a l l  be p e r s o n a l l y  r e s p o n s i b l e  f o r  a l l  o r  

any p a r t  of  the d e b t s  of  the company .  What p a r t  of  c o m p a n y ' s  

l i a b i l i t i e s  may be a t t r i b u t e d  t o  the s e c o n d  r e s p o n d e n t ' s  

r e c k l e s s n e s s  d e p e n d s  i n  p a r t  a s  to  when the company s h o u l d  

r e a s o n a b l y  have been  wound-up which  a t  the very l a t e s t  I  

b e l i e v e  to  have been  a t  the end of  the year  1 9 8 1.  I t  i s  not  

p o s s i b l e  to  say e x a c t l y  what p a r t  of  the c o m p a n y ' s  i n d e b t e d n e s s  

had a c c r u e d  by t h a t  d a t e  but I  b e l i e v e  i t  may r e a s o n a b l y  be 

i n f e r r e d  t h a t  i t s  a s s e t s  had b e e n  d i m i n i s h e d  by the amount of  

i t s  a c c u m u l a t e d  t r a d i n g  l o s s e s  i n c u r r e d  a f t e r  6  S e p t e m b e r  l 9 8 l ,  

namely $ 2 3 , 9 6 l .  By f a r  the g r e a t e r  p a r t  of  the f i n a l  

i n d e b t e d n e s s  was 

r e s p o n d e n t  was a 

u n t i l  8  F e b r u a r y  

a c c u m u l a t e d  

d i r e c t o r .  He 

1 9 8 2  but I  

i n  1 9 8 2  w h i l e  

was n o t  a p p o i n t e d  

do  n o t  t h i n k  t h a t  

the s e c o n d  

a  d i r e c t o r  

i s  o f  any 

c o n s e q u e n c e  b e c a u s e  he was aware when he became  a  d i r e c t o r  o f  

the p a r t  which  h i s  f a u l t y  s t o c k - t a k i n g  p l a y e d  i n  g i v i n g  the 

c o m p a n y ' s  t r a d i n g  a  f a l s e  a p p e a r a n c e  of  p r o f i t a b i l i t y  which  on 

the f a c e  o f  i t  j u s t i f i e d  the company c o n t i n u i n g  to c a r r y  on 

b u s i n e s s .  
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I  t a k e  the a d d i t i o n a l  n e t  d e f i c i e n c y  a t t r i b u t a b l e  t o  the 

r e c k l e s s  c a r r y i n g  on of  the b u s i n e s s  to  have b e e n  the f i n a l  

f i g u r e  of  $ l 6 9 , 6 2 9 . 9 4  m e n t i o n e d  a b o v e ,  l e s s  the amount of  

a c c u m u l a t e d  l o s s e s  a t  the end of  1 9 8 1  namely ,  $ 2 3 , 9 6 1 . 0 0  

r e s u l t i n g  i n  a  f i g u r e  of  $ 1 4 5 , 6 6 8 . 9 4 .  

The f i r s t  r e s p o n d e n t  has p a i d  a  sum of $ 5 9 , 8 7 6 . 3 2  i n  

s e t t l e m e n t  of  the l i q u i d a t o r ' s  c l a i m  a g a i n s t  h i m .  I  do  not  

know how t h a t  f i g u r e  was computed  but a s s u m i n g  t h a t  i t  was a 

f a i r  e s t i m a t e  of  the f i r s t  r e s p o n d e n t ' s  r e s p o n s i b i l i t y  under  

one o r  o t h e r  of  the r e l e v a n t  s e c t i o n s  of  the C o m p a n i e s  A c t ,  i t  

may be e x c l u d e d  f r o m  any sum i n  r e s p e c t  of  which  the  s e c o n d  

r e s p o n d e n t  may be c o n s i d e r e d  to  be l i a b l e .  That would  r e d u c e  

the i n d e b t e d n e s s  f o r  which  the  f i r s t  r e s p o n d e n t  may be made 

l i a b l e  under  the p r e s e n t  p r o c e e d i n g s  to  a  sum of  $ 8 5 , 7 9 2 . 6 0 .  

T h e r e  may be a d j u s t m e n t s  t o  be made between the two 

r e s p o n d e n t s  i n  r e s p e c t  of amounts  p a i d  in  c o n n e c t i o n  w i t h  the 

w i n d i n g - u p  o f  the company but i t  i s  not  the f u n c t i o n  of  the 

C o u r t  t o  d e t e r m i n e  t h o s e  m a t t e r s  i n  t h i s  p r o c e e d i n g .  

There  w i l l  be a d e c l a r a t i o n  under  s  3 2 0  ( 1 )  ( b )  of  the  

Companies  A c t  1 9 5 5  that  the s e c o n d  r e s p o n d e n t  s h a l l  be 

p e r s o n a l l y  r e s p o n s i b l e  f o r  the d e b t s  of  E l e c t o n i c  B u s i n e s s  

Systems  L i m i t e d  (  I n  L i q u i d a t i o n )  to the amount o f  $ 8 5 , 7 9 2 . 6 0 .  

There  w i l l  be a d i r e c t i o n  t h a t  the s a i d  amount s h a l l  c o n s t i t u t e  

a  d e b t  due by h i m  to the l i q u i d a t o r  p a y a b l e  f o r t h w i t h .  I t  i s  
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not  a p p r o p r i a t e  to  e n t e r  judgment  a g a i n s t  the s e c o n d  r e s p o n d e n t  

a t  t h i s  t i m e  a s  he has not  had n o t i c e  of  the d e b t .  

S h o u l d  i t  prove  n e c e s s a r y  to  s e e k  a  judgment a g a i n s t  the 

s e c o n d  r e s p o n d e n t  f o r  the amount of  the d e b t ,  c o u n s e l  s h o u l d  

give  c o n s i d e r a t i o n  to the  q u e s t i o n  whether s u c h  judgment c a n  be 

o b t a i n e d  i n  t h i s  p r o c e e d i n g  o r  whether  a  s e p a r a t e  a c t i o n  s h o u l d  

be c o m m e n c e d .  

Leave i s  r e s e r v e d  to  a p p l y  f o r  f u r t h e r  d i r e c t i o n s  a s  to  

any q u e s t i o n  i n c i d e n t a l  to  t h i s  j u d g m e n t .  

The a p p l i c a n t  i s  a l l o w e d  c o s t s  i n  the sum o f  $ 1 , 0 0 0 . 0 0  

p l u s  d i s b u r s e m e n t s .  

S o l i c i t o r s  :  

T i l l ,  H e n d e r s o n ,  K i n g  &  Co (New Plymouth)  f o r  a p p l i c a n t  


