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This  i s  an appeal against  a  d e c i s i o n  of D i s t r i c t  Court  

Judge E l l i o t t  s i t t i n g  in the D i s t r i c t  Court at ,  Auckland on 

2 2  November 1 9 8 9 .  The appellant was charged w i t h  d r i v i n g  

with excess  blood alcohol and was convicted .  He was 

d i s q u a l i f i e d  for  s i x  months and fined  $ 3 0 0  and c o s t s .  The 

appeal is  against  c o n v i c t i o n  o n l y .  

On 3 August 1 9 8 8  the appellant was stopped for other  

reasons  by a t r a f f i c  o f f i c e r ,  was r e q u i r e d  to take a  breath 

s c r e e n i n g  t e s t  by a t r a f f i c  o f f i c e r  and t h e r e a f t e r  an 

e v i d e n t i a l  breath  test  which showed a level  of 4 5 0 .  That 

e v i d e n t i a l  b r e a t h  t e s t  was c a r r i e d  out in  the blood alcohol 

s u i t e  of the Auckland C i t y  Council  A d m i n i s t r a t i o n  B u i l d i n g .  

At that level  the o f f i c e r  was e n t i t le d  to r e q u i r e  the 
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appellant  supply a specimen of venous  b l o o d .  He obtained  

the blood specimen f o r m ,  f i l l e d  i t  in  w i t h  a p p e l l a n t ' s  name,  

o c c u p a t i o n ,  a d d r e s s  and  d a t e  and then  read  to h i m  f r o m  the 

form  the a d v i s e  given  on the form  as f o l l o w s :  

"you  a r e  a d v i s e d  that  you a r e  r e q u i r e d  u n d e r  the 
T r a n s p o r t  Act to  permit  a  R e g i s t e r e d  Medical  
P r a c t i t i o n e r  to take  f o r  the purposes  of  analysis  a  
specimen  of your  venous blood in accordance  w i t h  the 
normal m e d i c a l  p r o c e d u r e s .  P l e a s e  answer  " Y e s "  o r  
" N o " .  I f  you do not consent  please  state  your  r e a s o n  

You a r e  a d v i s e d  that  i f  you f a i l  o r  r e f u s e  to  pe rmit  a  
specimen  of  blood  to be t a k e n  you can be charged  w i t h  an 
offence  f o r  which you a r e  l i a b l e  on conviction  to 
imprisonment  f o r  a  t e r m  not exceeding  three  months or  to 
a  f i n e  not e x c e e d i n g  $ 1 5 0 0  o r  both and u n l e s s  the court  
f o r  s p e c i a l  reasons  o r d e r s  o t h e r w i s e ,  a  minimum  
d i s q u a l i f i c a t i o n  from d r i v i n g  of s i x  m o n t h s " .  

The appellant  then  d i s c u s s e d  the s i t u a t i o n  w i t h  the 

t r a f f i c  o f f i c e r .  T h e r e  was some t a l k  about f e a r  of n e e d l e s ,  

g e t t i n g  h i s  own d o c t o r ,  and what m i g h t  happen i f  he had A I D S  

and the o f f i c e r  then went on to say that the d r i v e r  a s k e d  i f  

he was u n d e r  a r r e s t  and the o f f i c e r  s a i d  " N o " .  The 

appellant  then a s k e d  i f  he could  leave and the o f f i c e r  s a i d  

" N o "  because  he was b e i n g  r e q u i r e d  to have a blood specimen  

t a k e n  but he was no way u n d e r  a r r e s t .  The o f f i c e r  s a i d  that  

the appellant  f i n a l l y  agreed  and the o f f i c e r  read  the 

requirement  a g a i n .  The appellant  r e a d  the f o r m  and then 

c i r c l e d  " N o " .  The o f f i c e r  asked  him about  t h i s .  The 

o f f i c e r  s a i d  the appellant  s a i d  something  to the e f f e c t  i t  

depended on what school one went t o .  P r i v a t e  schools  

c i r c l e d  to e l i m i n a t e  a  " N o "  and Government  schools  c r o s s e d .  
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The o f f i c e r  s a i d  that  the appellant  then  c r o s s e d  out  the 

c i r c l e d  " N o "  and wrote  " Y e s " .  He read  the r e s t  of the form 

and then s i g n e d  i t  and i t  was t h e r e a f t e r  a  doctor  a r r i v e d  

and appellant a f t e r  c o n f i r m i n g  that he was prepared  to give  

a  specimen of  blood had a blood specimen  t a k e n  which proved 

a  p o s i t i v e .  

Mr H a r t e ' s  f i r s t  point  i s  that the blood specimen was 

obtained  by a form of d u r e s s .  He r e f e r r e d  to  the case of 

Auckland  C i t y  Council  v  D i x o n  [ 1 9 8 5 ]  2  NZLR 4 8 9  in  which the 

Court  of Appeal held  that  " a  t r a f f i c  o f f i c e r  went too f a r  in  

t e l l i n g  the defendant  that  i f  he d i d  not g i v e  a  specimen of 

blood he would  be a r r e s t e d  and taken  to the Auckland  C e n t r a l  

P o l i c e  S t a t i o n " .  That s a i d  the C o u r t  of  Appeal ,  was a f o r m  

of d u r e s s  which i n v a l i d a t e d  the p r o c e d u r e .  Mr  H a r t e  says 
that a f t e r  the request  had  been made to  g i v e  blood the 

appellant asked  i f  he could  leave  and was told  that he could  
n o t .  T h a t ,  however ,  i n  my v i e w  o v e r l o o k s  the fact  that  

p r i o r  to  that time  the defendant  had had read  to him  the 
s e c t i o n  of the f o r m  that I  have set  out above .  

\, 

Under the Act as i t  then was S 5 8 ( A ) ( 5 ) ( c )  provided  t h a t :  

" A  p e r s o n  commits an offence  who - 
( c )  Having  accompanied an enforcement o f f i c e r  to any 
place pursuant  to a requirement  under  t h i s  s e c t i o n ,  
f a i l s  o r  r e f u s e s  to  remain  at  that place u n t i l  he is  
r e q u i r e d  e i t h e r  to u n d e r g o  an e v i d e n t i a l  breath  t e s t  o r  
a  blood  t e s t  p u r s u a n t  to  t h i s  A c t ,  o r  to  accompany an 
enforcement o f f i c e r  to another  place pursuant  to this  
section  · . , "  
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He w a s ,  t h e r e f o r e ,  l e g i t i m a t e l y  requi red  to stay at the 

place where  he was being  questioned  by the o f f i c e r .  Mr  

H a r t e ' s  point  i s  that the o f f i c e r  had r e q u i r e d  him to g ive  

the blood test  and had then  refused  to allow him to  g o .  The 

learn~d  D i s t r i c t  Court  Judge d i d  not take  that view of the 

m a t t e r .  He s a i d :  

"The o f f i c e r  d i d  not say that he could  not go 
u n t i l  he had h i s  blood t e s t .  He simply s a i d  that 
he was being  detained  because he was being  
r e q u i r e d ,  ie  an ongoing  process  of requirement  at 
that time ,  to which clearly  no d e f i n i t e  answer 
had been given  and ,  t h e r e f o r e ,  the re  was no 
suggestion  to be drawn f rom  t h a t ,  that he would 
be detained  indefinitely  o r  that he necessarily  
had to g ive  b l o o d " .  

I t  would ,  of c o u r s e ,  be wrong f o r  a  t r a f f i c  o f f i c e r  

having  as ked  a  d r i v e r  whether  he was prepared  to g ive  

blood to assume that he was r e f u s i n g  simply because he d i d  

not say immediately that he was going  t o .  I t  i s  the c a s e ,  

of c o u r s e ,  that  a  r e f u s a l  can be i n f e r r e d  from  a  course  of 

conduct .  The d r i v e r  does  not have to say "No I  w i l l  not 

give  a  specimen of blood "  and i f  he f a i l s  to do so that is 

an offence ,  but i t  cannot be assumed that he has f a i l e d  to 

do so o r  refused  simply because he i s  a s k i n g  questions  as 

to what h i s  rights  a r e  and what w i l l  happen i f  he had for  

example some d i s e a s e .  

Mr H a r t e  submitted  that  the obligation  on the 

appellant to remain  at the place collapsed once the 

requirement  to give  blood was put to him  and subsequent 

d e t e n t i o n  a f t e r  that point  in  time was i l l e g a l .  Mr  H a r t  
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be d e t a i n e d .  I  agree  with  the learned  D i s t r i c t  Court  
I  I  I  

Judge that what was happening was that the requirement  was 

s t i l l ' b e i n g  made of the appellant and that that 

requirement  was not answered e i t h e r  i n  words or  in  conduct 

u n t i l '  the appellant had made the i n q u i r i e s  he wished  to 

and had read again and f i l l e d  in the form that was 

presented  to h i m .  

d u r e s s .  

I  do not consider  that there  was any 

Mr H a r t e  f u r t h e r  submitted  that  the learned  D i s t r i c t  

Court  Judge was under  some misapprehension  because he had 

r e f e r r e d  to a  case  of Auckland City  Council  v  Haresnape  

[ 1 9 8 3 ]  NZLR 4 1 2 .  That was a case  in which at  that time a 

person  had  a  r i g h t  to request  a  blood test  w i t h i n  1 0  

minutes  of a p o s i t i v e  r eading  as a r e s u l t  of an e v i d e n t i a l  

breath  t e s t .  A  t r a f f i c  o f f i c e r  in  those circumstances  

must  not give the impression  that he cannot change h i s  

m i n d ,  i f  at f i r s t  he does  not request  a  blood test 

provided that he says he wants to  change h i s  mind w i t h i n  

the 1 0  minute  p e r i o d .  T h a t ,  however ,  was not what I read 

the learned  D i s t r i c t  Court  Judge to be s a y i n g .  I n  

Auckland C ity  Counc il  V  Haresnape there  was a question  as 

to whether  the adv ice  g iven  was inaccurate  and what the 

learned  D i s t r i c t  Court  Judge was saying in this  case ,  

there  was no ambiguity in the advice given in  the same way 

as t h e r e  was no ambiguity  i n  the Haresnape c a s e .  I t  does 

not seem to  me that the learned  D i s t r i c t  Court  Judge was 
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confusing  the law as i t  was at  the time of the Haresnape 

case  with  the law as he had to apply i t  at  t h i s  t i m e .  

Under  Haresnape the m o t o r i s t  had an option  to ask  for  a  
\  

blood t e s t .  Under  t h i s  case the appellant had an option  

to refuse  to  give a  sample of blood and to be convicted ,  

t h e r e f o r e ,  of  the offence of r e f u s i n g .  That i s  what is 

set  out in  the section  of the blood specimen form  that I 
I  

have r e f e r r e d  to and that i t  seems to me that is  a l l  the 

learned  D i s t r i c t  Court  Judge was r e f e r r i n g  to when he 

t a l k e d  about there  being  no inaccuracy in the advice  g i v e n .  

The appeal w i l l ,  t h e r e f o r e ,  be d i s m i s s e d .  
I  

Costs  to respondent $ l 5 0 .  

P . G .  H i l l y e r  J  

S o l i c i t o r s  
Mr M .  H a r t e  f o r  appellant 
crown S o l i c i t o r  for  respondent  


