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The judgment d e b t o r ,  Jennifer  Irene F i d o w ,  appl ies  

for  and order  s t a y i n g  execut i on  of the judgment of Mas ter  

Anne G a m b r i l l  g i ven  on 1 5  February 1 9 9 0  in  favour of the 

judgment c r e d i t o r ,  R e g i s t e r ed  S e c u r i t i e s  L i m i t e d .  The 

grounds s t a t ed  in the app l i c a t i on  ind i cate  that the debtor  

w i l l  otherwise  be made bankrupt and w i l l  be unable to 

prosecute  an appeal from that d e c i s i o n .  

Mr H e r z o g ,  f o r  Reg i s tered  S e c u r i t i e s ,  r a i s e d  a  

pre l im inary  po int  b a s e d  on the fact  that secur i ty  for  
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c o s t s  in  the Court  of Appeal has  not  been g i v e n .  N o t i c e  

of mot ion  of appeal  was f i l e d  and served  on 1 1  May 1 9 9 0 .  

An order was made for s e c u r i t y  for costs  in the sum of 

$ 1 5 0 0 . 0 0  on 1 7  May .  Rule 34  ( 1 )  of the Court of Appeal 

Ru 1 es  re qu i r e s  sec  u  r  i t  y  for cos  ts  t o  be g i  ve n wi thin 1 4  

days after  the appeal has been brought as prescribed  by R 

2 7 .  An appeal i s  'brought"  under that r u l e ,  by v irtue  of 

the p r o v i s i o n s  of R 2 9 ,  when the not ice  of motion  of 

appeal  has  been served  on every party affected  and a 

d u p l i c a t e  lodged  in the High  Court  appealed from .  That 

i s  what has  happened h e r e .  R  34  ( 2 )  then provides  that 

i f  s e c u r i t y  i s  not so  g i v e n  the appeal i s  to be deemed to 

be abandoned .  

I t  has  long been e s t a b l i s h e d  that s e c u r i t y  must  be 

both f i x e d  as to  amount as well  as g i v e n  w i t h i n  the 1 4  day 

period  a f t e r  the appeal  has  been brought .  I f  an 

a p p l i c a t i o n  t o  f i x  s e c u r i t y  has  been  made and d e t e r m i n e d  

w i t h i n  the 14  day per iod  the Court  apparently then has 

power t o  extend t i m e .  Otherwise  the s e c u r i t y  must  be 

a c t u a l l y  g i v e n .  I f  t h i s  has not been done ,  the appeal i s  

deemed to  be abandoned pursuant to  R  34  ( 2 ) ,  and "a 

r e t r o s p e c t i v e  order  for  e x t e n s i o n  i s  not p o s s i b l e " .  ( S e e  

McG e ch an on P r o  ce du re (1 / 1 1  /  8  S  )  4  -  4 1 ,  par a •  34 • 0 4 ( 2 )  ,  and 

cases  mentioned  t h e r e i n ) .  The wording  of the subrule i s  

' ' i n t r a c t a b l e "  and " i m p e r a t i v e "  and the Court  lacks  

j u r i s d i c t i o n  to amend o r  extend  the not ice  of appeal  i n  
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any way .  (  See Hermans v Hermans [  1 9 6 1 ]  NZLR 3 9 0 ,  per 

Cleary  J ,  at  p . 3 9 3 ) .  

Mr Muston ,  for  the d e b t o r ,  acknowledged that  no 

a p p l i c a t i o n  t o  f i x  security  had been made and that the 

three month appeal per iod  has e x p i r e d .  He a rgues ,  

however ,  that i t  i s  open to  the debtor  t o  apply for  

spec i a l  leave to appeal  pursuant to R 2 7  ( 4 )  of the Court  

of Appeal R u l e s .  He then sought  to  vary h i s  a p p l i c a t i o n  

for  a  s t ay  s o  that the s tay  would operate unt i l  such t ime  

as an a p p l i c a t i o n  for s p e c i a l  leave  had been f i l e d ,  

s e r v e d ,  and reso lved .  

The reason why s e c u r i t y  has not been g i v e n ,  Mr 

Muston candidly  a d m i t t e d ,  was due to  the fact  he had 

overlooked the p rov i s i ons  of R 3 4 ( 2 ) .  I  a l s o  obtained  

the f i r m  i m p r e s s i o n ,  from other  comments made by Mr 

M u s t o n ,  that  h i s  c l i e n t  had d i f f i c u l t i e s  i n  f i n d i n g  the 

amount of the s e c u r i t y .  

In  cons id  er  in g  an a pp 1 i c a t  ion f  or spec ia  1  1  e  ave 

under R 2 7  ( 4 ) ,  the Courts  have enterta ined  as a ground in  

support of the a p p l i c a t i o n  the fact  that  there had been a 

m i s t a k e  or overs i ght  on the part  of the s o l i c i t o r s  ac t ing  

for  the proposed a p p e l l a n t .  However ,  those cases  re late  

to the d i s c r e t i o n  of the Court  t o  grant  s p e c i a l  l eave  when 

an appeal  has not been f i l e d  w i th in  the pre scr ibed  period  
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of 2 8  d a y s ,  or  three m o n t h s ,  as the case  may b e .  The 

s o l i c i t o r ' s  o m i s s i o n  in t h i s  case  i s  not  related  to  the 

b r i n g i n g  of an appeal w i t h i n  t ime  but rather to the 

f a i l u r e  to  give  s e c u r i t y  w i t h i n  the prescribed  t i m e .  In  

the l a t t e r  case f a i l u r e  to  g i v e  s e c u r i t y  i s  f a t a l  a n d ,  

t h u s ,  the appeal m u s t  be deemed to  be abandoned .  

I  d o  not have an a p p l i c a t i o n  for  s p e c i a l  leave  

under R 2 7 ( 4 )  before  m e .  None has  been f i l e d .  And I d o  

not propose  to grant a  stay  of execut ion  on the b a s i s  or  

c o n d i t i o n  that the d e b t o r  f i l e  and pursue an a p p l i c a t i o n ,  

or make the assumption  that  any such a p p l i c a t i o n  would be 

duly g r a n t e d .  The s u g g e s t i o n ,  i f  there i s  t o  be o n e ,  i s  

that i t  w i l l  n o t ,  when the true purpose of the leave  i s  

not to  overcome any d e f a u l t  in  f i l i n g  the appeal w i t h i n  

t i m e ,  f o r  that  was d o n e ,  but rather  to avoid  the effect  of 

R 3 4 ( 2 ) .  I f  the f a i l u r e  t o  comply w i t h  that sub rule  i s  

to  p r o v i d e  a  v a l i d  ground f o r  e x t e n d i n g  the t ime  f o r  an 

appeal  under R 2 7 ( 4 ) ,  there would seem t o  have been l i t t l e  

po int  i n  v e s t i n g  R  3 4 ( 2 )  with i t s  l i t e r a l  i n t r a c t a b i l i t y .  

But I must  a d m i t  t o  be ing  uncomfortable  w i t h  the anomaly 

which r e s u l t s ,  in  that a  s o l i c i t o r ' s  overs ight  in f i l i n g  a  

n o t i c e  of appeal w i t h i n  the p r e s c r i b e d  t ime  for  d o i n g  s o  

can be granted  a  d i s p e n s a t i o n ,  whereas the same measure of 

o v e r s i g h t  on the part  of a s o l i c i t o r  in  arrang ing  s e c u r i t y  

for  c o s t s  i s  f a t a l  to h i s  c l i e n t ' s  c a u s e .  P o s s i b l y ,  the 

f a c t  that "an i n t e n d i n g  a p p e l l a n t  who a n t i c i p a t e s  
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d i f f i c u l t y  in  f i n d i n g  the amount of the s e c u r i t y  may 

always apply  under R 34  to the Court  appealed  from f o r  

m o d i f i c a t i o n  of the amount f i x e d ,  or  he [ o r  s h e ]  may apply 

f o r  s e c u r i t y  to be d i spensed  with  before  he [ or  s h e ]  has 

g i v e n  n o t i c e " ,  and the need for  f i n a l i t y ,  p o i n t s  to  the 

re as on f o r  the Court  '  s  abs o 1  u t  e approach to the prov  i  s  ion 

of s e c u r i t y .  ( P e r  C leary  J ,  i b i d ,  at  p . 3 9 3 ) .  

Mr Muston  further  submitted  that the s t a y  should 

issue  on the l i m i t e d  b a s i s  he proposed  pending  a  d e c i s i o n  

of the Legal  A id  Committee  in respect  of  the d e b t o r ' s  

a p p l i c a t i o n  for  l e g a l  a i d  made on 6 March 1 9 9 0 .  But i t  

i s  now 8 June ,  three months l a t e r ,  and I cannot imag ine  

that the a p p l i c a t i o n  has been pursued at  a l l  v i g o r o u s l y .  

Nor  am I i n c l i n e d  to regard t h i s  f a c t o r  as relevant  a t  

t h i s  s t a g e .  Such m a t t e r s  as  the capacity  of the debtor  

to p r o v i d e  s e c u r i t y  are m a t t e r s  to be canvassed  at  the 

t i m e  the quantum of the s e c u r i t y  i s  f i x e d .  Even i f ,  and 

I express  no opinion  on the p o i n t ,  the s e c u r i t y  f i x e d  i n  

t h i s  case  i s  h i g h ,  as  Mr Muston c l a i m s ,  there i s  no appeal  

from that  d e c i s i o n  and no quest ion  of waiver  or  

d i s p e n s a t i o n  now a r i s e s  in this  c a s e .  To e n t e r t a i n  this  

r e a s o n ;  that  i s ,  that  there i s  a  current a p p l i c a t i o n  for  

l e g a l  a  id  which has  yet  t o  be r e s o l v e d ,  would be t o ,  i n  

e f f e c t ,  r e - o p e n  the quest ion  of s e c u r i t y .  

In  summary ,  the debtor  d i d  not  g i v e  s e c u r i t y  
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w i t h i n  the t ime  p r e s c r i b e d  and the appeal  i s  deemed  t o  be 

abandoned.  As the three month per iod  f o r  appeal ing  has 

e l a p s e d ,  he cannot f i l e  a  f r e sh  appeal and g i v e  secur ity  

in respect  of that a p pea 1  .  Nor has the debtor  f i l e d  an 

a p p l i c a t i o n  for s p e c i a l  leave  to  b r ing  an appeal  out of 

t i m e .  There i s ,  therefore ,  no appeal  before  me to 

provide  the b a s i s  for  a  s tay  of e x e c u t i o n ,  and hav ing  

regard to the protracted  nature of th i s  l i t i g a t i o n ,  I  am 

not minded to  hold  the judgment  c r e d i t o r  a t  bay  any 

l o n g e r .  The a p p l i c a t i o n  for  a  s tay  i s  r e fused .  

8  June 1 9 9 0  

S o l i c i t o r s :  
M a r t e l l i  McKegg W e l l s  &  Cormack ,  Auckland ,  for  debtor  
B e l l  Gu l ly  Buddle  W e i r ,  Auckland ,  for  c r e d i t o r  


