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This  i s  an appeal  by F i s h e r  

p r i m a r i l y  a g a i n s t  a  sentence of two years  imprisonment 

imposed on a charge of burglary  in the D i s t r i c t  C o u r t .  The 

Appellant  a l s o  f a c e d  fraud charges  and various  

m i s c e l l a n e o u s  charges  in r e s p e c t  of which he received  one 

months imprisonment and three  months imprisonment 

r e s p e c t i v e l y ,  a l l  to  be c o n c u r e n t .  The e f f e c t i v e  p r a c t i c a l  

sentence  was t h e r e f o r e  two years  imprisonment on everything .  

Mr Davis in support  of the a p p e a l  

against  the burglary  s e n t e n c e  of two years  has r e f e r r e d  me 

to the f a c t  that a  c o - a c c u s e d  c a l l e d  Holden  r e c e iv e d  nine  

months imprisonment f o r  the same b u r g l a r y .  Holden a l s o  

f a c e d  other matters  at  the same time but not to such an 

extent a s  F i s h e r .  F i s h e r ' s  fraud  charges  r e p r e s e n t e d  some 



2 .  

$ 8 5 0 . 0 0  and thus although there  were a number of them t h e i r  

t o t a l  gravity must be seen  in that l i g h t .  There d o e s  on 

the f a c e  of i t  appear to be a s u b s t a n t i a l  d i s p a r i t y  between 

the sentence of nine months received  by Holden  and the two 

years  received  by the present  Appellant  F i s h e r .  

Mr Z a r i f e h  f o r  the Crown has accepted  

that the learned  Judge made no r e f e r e n c e  to the sentence  

imposed on Holden  at  the time he imposed sentence on 

F i s h e r .  Mr Davis has t o l d  me that a f t e r  conferring  with 

counsel  who appeared  f o r  F i s h e r  below.  i t  a p p e a r s  that the 

learned  Judge was not aware of what Holden  r e c e i v e d  f o r  h i s  

p a r t  in  the same burglary .  Whether the learned Judge was 

aware or  not it  seems to me ,  with r e s p e c t ,  that the 

d i s p a r i t y  here  i s  t o o  g r e a t .  Mr Z a r i f e h  is  right  when he 

p o i n t s  out that there  were c i r c u m s t a n c e s  which j u s t i f i e d  a  

s i g n i f i c a n t  degree  of d i s p a r i t y  but not in my judgment to 

t h i s  e x t e n t .  

These matters  r e l a t e  not s o  much to the 

p a r t i c i p a t i o n  in the b u r g l a r y ,  which can be regarded  a s  

approximately  e q u a l .  but rather  to  the f a c t  that the 

present  Appellant  has four previous o f f e n c e s  f o r  burglary ,  

whereas  the man Holden had no previous  b u r g l a r i e s  and a l s o  

in other r e s p e c t s  the r e c o r d s  which I have perused  show 

that F i s h e r  has a somewhat w o r s e  r e c o r d  than H o l d e n .  A l s o  

F i s h e r  was f a c i n g  in the round a g r e a t e r  number of o f f e n c e s  

and of g r e a t e r  s e r i o u s n e s s  than was H o l d e n .  

I  have borne a l l  those  f a c t o r s  in  mind 

but i t  seems to me that if  the learned  Judge below had had 

the t o t a l i t y  of each b e f o r e  him he could  not and should not 
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have d i s t i n g u i s h e d  to the extent of nine months a s  a g a i n s t  

two y e a r s .  I n  my judgment an a p p r o p r i a t e  sentence  f o r  

F i s h e r .  bearing  in  mind the sentence  on Holden  but b e a r i n g  

in mind the d i s p a r i t y  in the r e c o r d s  and other m a t t e r s  

mentioned .  was a sentence  no g r e a t e r  than twice that 

received  by H o l d e n .  T h e r e f o r e  t h i s  appeal  i s  allowed to  

the e f f e c t  that the sentence  of two years  i s  varied  to one 

of eighteen  m o n t h s .  


