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The a p p e l l a n t  i n  t h e s e  p r o c e e d i n g s  s e e k s  t o  a p p e a l  

a g a i n s t  the d e c i s i o n  o f  Judge I n g l i s  Q . C .  d e l i v e r e d  on  2 3  

F e b r u a r y  1 9 9 0  the r e a s o n s  f o r  which were  d e l i v e r e d  on 2 6  

February 1 9 9 0 ,  by which  he o r d e r e d  i n t e r i m  c u s t o d y  o f   

  b o r n  on   1 9 8 8  v e s t e d  i n  the r e s p o n d e n t ,  

the f a t h e r  of  the c h i l d .  The r e s p o n d e n t  d e n i e s  that  i n  t e r m s  

o f  s . 3 1  of the G u a r d i a n s h i p  Act  1 9 6 8  any a p p e a l  l i e s  a t  t h i s  
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s t a g e .  c o n t e n d i n g  that  the o r d e r  i s  i n t e r i m  and a n  a p p e a l  l i e s  

a s  of  r i g h t  only where the p r o c e e d i n g s  have been f i n a l l y  

d e t e r m i n e d  and t h i s  q u e s t i o n  has been argued a s  a  p r e l i m i n a r y  

q u e s t i o n  g o i n g  to  j u r i s d i c t i o n .  

Although t h e r e  i s  a  c o n s i d e r a b l e  d i s p u t e  over c e r t a i n  

f a c t u a l  a s p e c t s  of  the b a c k g r o u n d ,  f o r  the p u r p o s e s  of  t h i s  

a p p l i c a t i o n  I  am o b l i g e d  I  t h i n k  to  a c c e p t  the g e n e r a l  view 

which  a p p e a r s  i n  the d e c i s i o n  a g a i n s t  which the a p p e l l a n t  s e e k s  

t o  a p p e a l .  The background  i s  s e t  out i n  a  d e c i s i o n  o f  the 

F a m i l y  C o u r t  of  A u s t r a l i a  which  was b e f o r e  the Judge i n  t h i s  

country  and to  which  he r e f e r r e d .  B o t h  the a p p e l l a n t  and the 

r e s p o n d e n t  had been  l i v i n g  t o g e t h e r  i n  A u s t r a l i a  but had 

eventually  s e p a r a t e d .  They were  b o t h  s a i d  to have remained  

o r d i n a r i l y  r e s i d e n t  i n  A u s t r a l i a .  The a p p e l l a n t  had b e e n  b o r n  

i n  New Z e a l a n d  and has f a m i l y  h e r e .  The r e s p o n d e n t  was b o r n  i n  

A u s t r a l i a  and h i s  f a m i l y  c o n n e c t i o n s  a r e  t h e r e .  

The c h i l d  the s u b j e c t  of t h e s e  p r o c e e d i n g s  was b o r n  

i n  A u s t r a l i a  o n    1 9 8 8 .  The a p p e l l a n t  has  a  s o n  who 

i s  not  a  c h i l d  o f  the  r e s p o n d e n t ,    who was 

b o r n  o n    1 9 8 2 .  

I n  March  1 9 8 9  the a p p e l l a n t  i s  s a i d  to  have 

d i s a p p e a r e d  f o r  some 3  w e e k s .  At the  end of  A p r i l  1 9 8 9  s h e  i s  

s a i d  to  have d i s a p p e a r e d  a g a i n  w i t h  b o t h  c h i l d r e n .  The 

r e s p o n d e n t  o b t a i n e d  an o r d e r  f r o m  the  F a m i l y  C o u r t  i n  M e l b o u r n e  

preventing  the a p p e l l a n t  f r o m  t a k i n g  the c h i l d  out of  the 

j u r i s d i c t i o n .  On the day that  o r d e r  was o b t a i n e d .  the 
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a p p e l l a n t  was s t o p p e d  a t  the  a i r p o r t  a t  M e l b o u r n e  w i t h  the  

c h i l d  and prevented  f r o m  l e a v i n g  A u s t r a l i a .  That o r d e r  i n  f a c t  

prevented  e i t h e r  p a r t y  f r o m  l e a v i n g  A u s t r a l i a  w i t h  the c h i l d r e n .  

On 20  J u l y  1 9 8 9  i n  the Melbourne  F a m i l y  C o u r t  o r d e r s  

were  made by c o n s e n t  that  b o t h  p a r t i e s  have the j o i n t  

g u a r d i a n s h i p  and c u s t o d y  of  the c h i l d   but the a p p e l l a n t  

was to have s o l e  g u a r d i a n s h i p  and c u s t o d y  o f  the c h i l d   

The r e s p o n d e n t  was to  have c a r e  and c o n t r o l  o f   and 

a c c e s s  to  h i m  e a c h  weekend a n d / o r  h a l f  of  e a c h  h o l i d a y  and was 

r e q u i r e d  t o  pay m a i n t e n a n c e  f o r  the c h i l d r e n  a t  the  r a t e  o f  $ 3 0  

p . w .  f o r  e a c h  c h i l d .  There  was a n  o r d e r  r e s t r a i n i n g  e i t h e r  

p a r t y  f r o m  removing e i t h e r  o f  the c h i l d r e n  f r o m  V i c t o r i a  

w i t h o u t  p r i o r  w r i t t e n  c o n s e n t  o f  the o t h e r .  

N o t  l o n g  a f t e r  t h o s e  o r d e r s  w e r e  made the  r e s p o n d e n t  

came to  l i v e  i n  D e v o n p o r t ,  T a s m a n i a  and a t  a b o u t  the  s a m e  t i m e  

the  a p p e l l a n t  and the  2  c h i l d r e n  a l s o  moved t o  the  s a m e  p l a c e .  

I t  i s  s a i d  that  the d e c i s i o n s  t o  move were  s e p a r a t e l y  made  and 

b o t h  had s e p a r a t e  h o m e s .  The o r d e r s  made by c o n s e n t  w e r e  s a i d  

to  have b e e n  w o r k i n g  s a t i s f a c t o r i l y .  Towards  the end  o f  

November 1 9 8 9  t h e r e  was some d i s c u s s i o n  between  the p a r t i e s  

when a p r o b l e m  w i t h  the c h i l d r e n  was c o n s i d e r e d .  S u b s e q u e n t l y  

the  o l d e r  boy i s  s a i d  to  have t o l d  the r e s p o n d e n t  of  some  

i n c i d e n t s  of  a  s e x u a l  n a t u r e .  a s  a  r e s u l t  o f  which  the p a r t i e s  

were  c o u n s e l l e d  by a c o u n s e l l o r  a t t a c h e d  to  the  F a m i l y  C o u r t  o f  

A u s t r a l i a .  



 

On F r i d a y  1 6  F e b r u a r y  the r e s p o n d e n t  c a l l e d  t o  

c o l l e c t  h i s  s o n  a s  a g r e e d  but found no one a t  the a p p e l l a n t ' s  

home and the home a p p e a r e d  v a c a n t .  S u b s e q u e n t l y  he d i s c o v e r e d  

that  the  a p p e l l a n t  had t a k e n  the c h i l d r e n  t o  New Z e a l a n d  and 

was now r e s i d i n g  h e r e .  The r e s p o n d e n t  made a n  a p p l i c a t i o n  f o r  

ex p a r t e  o r d e r s  f o r  c u s t o d y  and  f o r  the i s s u e  o f  a  w a r r a n t  i n  

c o n n e c t i o n  t h e r e w i t h  i n  the F a m i l y  C o u r t  i n  A u s t r a l i a  and the 

a p p e l l a n t  was aware  of  the p r o c e e d i n g s  and i n s t r u c t e d  

s o l i c i t o r s  to  f i l e  a f f i d a v i t s .  She had given  i n s t r u c t i o n s  to  

her  s o l i c i t o r s  a t  l e a s t  u n t i l  the time  she  l e f t  A u s t r a l i a .  I n  

a c c o r d a n c e  w i t h  t h a t  a p p l i c a t i o n .  o r d e r s  were  made  f o r  i n t e r i m  

c u s t o d y  and the  a p p l i c a t i o n  i t s e l f  came b e f o r e  the  F a m i l y  C o u r t  

i n  A u s t r a l i a  on  the f o l l o w i n g  d a y .  The J u d g e  was s a t i s f i e d  

t h a t  the a p p e l l a n t  was aware o f  the h e a r i n g  and he p r o c e e d e d  on  

the b a s i s  of  the a f f i d a v i t s .  The Judge  e x p r e s s e d  the  view that  

the  a p p e l l a n t  had a c t e d  i r r e s p o n s i b l y .  i r r a t i o n a l l y  and 

i n s e n s i t i v e l y  i n  t a k i n g  the  c h i l d .  He p o i n t e d  t o  the  f a c t  t h a t  

she  made no a l l e g a t i o n  anywhere t h a t  the r e s p o n d e n t  was not  f i t  

and p r o p e r  as  a  f a t h e r  o r  u n a b l e  to  p r o v i d e . .  H e  e x p r e s s e d  t h e  

v i e w  that  the  c i r c u m s t a n c e s  i n  w h i c h  the a p p e l l a n t  had l e f t  the  

home t o  b e c o m e  e s t a b l i s h e d  i n  a  new envir o nment  i n  New  Z e a l a n d  

w ere  not  i n  the b e s t  i n t e r e s t s  o f  the  c h i l d  and he g a v e i n t e r i m  

c u s t o d y  t o  th e  r e s p o n d e n t .  He d i r e c t e d  t h a t  a  w a r r a n t  was to  

i s s u e  f o r t h w i t h  f o r  the t r a n s f e r  of  the c h i l d  i n t o  the  c u s t o d y  

o f  the r e s p o n d e n t .  That  d e c i s i o n  w h i c h  I  have s u m m a r i s e d  was 

m ade a v a i l a b l e  to  the  F a m i l y  C o u r t  i n  New  Z e a l a n d .  
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The r e s p o n d e n t  armed  w i t h  the c u s t o d y  o r d e r  and 

w a r r a n t  i s s u e d  by the F a m i l y  C o u r t  of  A u s t r a l i a ,  t r a v e l l e d  t o  

New Z e a l a n d .  I n  the m e a n t i m e  on 1 9  F e b r u a r y  the a p p e l l a n t  had 

f i l e d  i n  the F a m i l y  C o u r t  i n  New Z e a l a n d  i n  Levin  a n  ex p a r t e  

a p p l i c a t i o n  f o r  i n t e r i m  c u s t o d y  s u p p o r t e d  by a d e t a i l e d  

a f f i d a v i t .  The Judge  d e c l i n e d  t o  e n t e r t a i n  her a p p l i c a t i o n  ex 

p a r t e  and d i r e c t e d  t h a t  i t  be on n o t i c e .  On 2 3  F e b r u a r y  the 

r e s p o n d e n t  f i l e d  i n  the F a m i l y  C o u r t  a t  Levin an ex p a r t e  

a p p l i c a t i o n  f o r  i n t e r i m  c u s t o d y  and s o u g h t  a  w a r r a n t .  The 

Judge a g a i n  d e c l i n e d  t o  d e a l  w i t h  the m a t t e r  ex p a r t e  and 

d i r e c t e d  that  i t  be on  n o t i c e  and that  i t  be s e t  down f o r  

h e a r i n g  l a t e r  on  the  same d a y .  The m a t t e r  was c a l l e d  a t  2 . 3 0  

p . m .  that  d a y .  C o u n s e l  a p p e a r e d  f o r  the a p p e l l a n t  and s o u g h t  

a n  a d j o u r n m e n t  on the  ground  t h a t  b e c a u s e  of  the s h o r t  n o t i c e  

he had b e e n  u n a b l e  t o  s e c u r e  the  a t t e n d a n c e  of  the  a p p e l l a n t .  

C o u n s e l  f o r  the r e s p o n d e n t  o p p o s e d  an a d j o u r n m e n t  and  s u g g e s t e d  

that  once  the a p p e l l a n t  was aware  o f  the p r e s e n t  p r o c e e d i n g s  

she  might  a t t e m p t  t o  t a k e  the c h i l d  o u t  of  the j u r i s d i c t i o n .  

An o r d e r  was made i n  the F a m i l y  Court  that  the c h i l d  be  not  

t a k e n  out  o f  the j u r i s d i c t i o n  w i t h o u t  the e x p r e s s  leave o f  the  

C o u r t .  The c a s e  was s t o o d  down u n t i l  4  p . m .  t o  p r o v i d e  a  

f u r t h e r  o p p o r t u n i t y  to  s e c u r e  the m o t h e r ' s  a t t e n d a n c e .  The 

h e a r i n g  commenced a t  4 . 1 5  p . m . ,  c o u n s e l  f o r  the  a p p e l l a n t  a g a i n  

a p p l y i n g  f o r  an  a d j o u r n m e n t  on the b a s i s  that  he had b e e n  

u n a b l e  to l o c a t e  the mother  and he s u b m i t t e d  t h a t  an 

a d j o u r n m e n t  was n e c e s s a r y  b e c a u s e  w i t h o u t  the  m o t h e r  a s  a  

w i t n e s s  i t  would  be i m p o s s i b l e  f o r  the  C o u r t  t o  f o r m  a  f a i r  
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view of  what the w e l f a r e  of  the c h i l d  r e q u i r e d .  The J u d g e  t o o k  

the view t h a t  the m o t h e r ,  the a p p e l l a n t ,  had a l r e a d y  f i l e d  a  

c o m p r e h e n s i v e  a f f i d a v i t  i n  s u p p o r t  of  her a p p l i c a t i o n  t o  the 

C o u r t  f o r  i n t e r i m  c u s t o d y  and t h a t  a l t h o u g h  her  a b s e n c e  was 

u n f o r t u n a t e  the h e a r i n g  must  p r o c e e d .  The Judge  h e a r d  o r a l  

evidence  f r o m  the f a t h e r  who was c r o s s - e x a m i n e d  a t  some  

l e n g t h .  F o l l o w i n g  s u b m i s s i o n s  f r o m  b o t h  c o u n s e l ,  the  Judge  

made a n  o r d e r  g r a n t i n g  i n t e r i m  c u s t o d y  to  the r e s p o n d e n t  f o r  

the p u r p o s e  o f  e n a b l i n g  h i m  to  r e t u r n  the c h i l d  to  the  

j u r i s d i c t i o n  o f  the F a m i l y  C o u r t  of  A u s t r a l i a  and i s s u e d  a  

w a r r a n t  a u t h o r i s i n g  a  C o n s t a b l e  o r  a  s o c i a l  w o r k e r  t o  t a k e  

p o s s e s s i o n  of  the  c h i l d  and to  d e l i v e r  him  t o  the  f a t h e r .  He 

s u b s e q u e n t l y  gave w r i t t e n  r e a s o n s  f o r  h i s  c o n c l u s i o n .  

The a p p e l l a n t  then  sought  leave  t o  a p p e a l  a g a i n s t  the 

i n t e r i m  c u s t o d y  o r d e r .  The J u d g e  c o n s i d e r e d  the  a p p l i c a t i o n  

w h i c h  he r e j e c t e d  and gave r e a s o n s  f o r  h i s  c o n c l u s i o n  t h a t  

t h e r e  was no q u e s t i o n  of  law  o r  f a c t  i n  the  c a s e  c a p a b l e  o f  

s e r i o u s  argument  o n  a p p e a l  w h i c h  involved an  i n t e r e s t  beyond 

i t s  d i r e c t  s u b j e c t - m a t t e r .  He was a l s o  s a t i s f i e d  t h a t  a n  

a p p e l l a t e  C o u r t  was u n l i k e l y  t o  r e a c h  any c o n c l u s i o n  o t h e r  than  

t h a t  the c h i l d  s h o u l d  be r e t u r n e d  t o  h i s  home and f a m i l y  i n  

A u s t r a l i a  f r o m  w h i c h  he s h o u l d  never have b e e n  r e m o v e d .  He 

a c c o r d i n g l y  r e f u s e d  leave  t o  a p p e a l .  

C o u n s e l  f o r  the a p p e l l a n t  now c o n t e n d s  t h a t  a l t h o u g h  

the o r d e r  i s  d e s c r i b e d  a s  an  i n t e r i m  o r d e r ,  i n  i t s  t r u e  n a t u r e  

i t  i s  a  f i n a l  o r d e r  and a c c o r d i n g l y  the  a p p e l l a n t  has  the  r i g h t  
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t o  a p p e a l  i n  terms  of  s . 3 1  of  the G u a r d i a n s h i p  Act  1 9 6 8 .  That  

s e c t i o n  i s  in  the f o l l o w i n g  t e r m s :   

" ( 1 )  Where  in  any p r o c e e d i n g s  under  t h i s  Act  ( o t h e r  
than c r i m i n a l  p r o c e e d i n g s  o r  p r o c e d i n g s  under  
s e c t i o n  1 3  o r  s e c t i o n  14  of  t h i s  A c t )  a  F a m i l y  
C o u r t  o r  D i s t r i c t  C o u r t  has  made o r  has r e f u s e d  t o  
make an o r d e r .  o r  has  o t h e r w i s e  f i n a l l y  d e t e r m i n e d  
or  d i s m i s s e d  the  p r o c e e d i n g s .  a  p a r t y  t o  the 
p r o c e e d i n g s  may .  w i t h i n  2 8  days a f t e r  the m a k i n g  o f  
the o r d e r  o r  d e c i s i o n  o r  w i t h i n  such  f u r t h e r  t i m e  
as  the C o u r t  may a l l o w  i n  a c c o r d a n c e  w i t h  s e c t i o n  
7 3  ( 1 )  o f  the  D i s t r i c t  C o u r t s  Act  1 9 4 7 ,  a p p e a l  t o  
the High C o u r t  i n  a c c o r d a n c e  w i t h  the  p r o v i s i o n s  o f  
P a r t  V  of  that  Act  ( e x c e p t  s u b s e c t i o n s  ( 1 ) ,  ( 3 ) ,  
and ( 5 )  of  s e c t i o n  7 1 A )  and t h o s e  p r o v i s i o n s  s h a l l  
a p p l y  a c c o r d i n g l y  with  the n e c e s s a r y  m o d i f i c a t i o n s .  

( 2 )  Every a p p e a l  under  s u b s e c t i o n  ( 1 )  o f  t h i s  
s e c t i o n .  e x c e p t  an a p p e a l  upon a  q u e s t i o n  of  law .  
s h a l l  be by way of  r e h e a r i n g  of  the  o r i g i n a l  
p r o c e e d i n g s  a s  i f  the p r o c e e d i n g s  had b e e n  p r o p e r l y  
commenced in  the  H i g h  C o u r t .  

( 3 )  The Court  a p p e a l e d  f r o m  may on  the  ex p a r t e  
a p p l i c a t i o n  o f  the a p p e l l a n t  o r d e r  that  s e c u r i t y  
under  s e c t i o n  7 3  ( 2 )  of  the D i s t r i c t  C o u r t s  A c t  
1 9 4 7  s h a l l  not  be r e q u i r e d  t o  be g i v e n  u n d e r  t h a t  
s e c t i o n .  

( 4 )  The d e c i s i o n  of  the  High C o u r t  u p o n  any a p p e a l  
under  s u b s e c t i o n  ( 1 )  of  t h i s  s e c t i o n  s h a l l  be f i n a l :  

P r o v i d e d  that  any p a r t y  may ,  w i t h  the  leave  o f  t h e  
C o u r t  of  A p p e a l .  a p p e a l  t o  the C o u r t  o f  A p p e a l  u p o n  
any q u e s t i o n  of  l a w .  

( 5 )  An a p p e a l  s h a l l  l i e  t o  the C o u r t  o f  A p p e a l  
f r o m  any o r d e r  o r  d e c i s i o n  o f  the  H i g h  C o u r t  u n d e r  
t h i s  A c t .  o t h e r  than an o r d e r  o r  d e c i s i o n  u n d e r  
s e c t i o n  1 3  of  t h i s  A c t :  

P r o v i d e d  that i f  the o r d e r  o r  d e c i s i o n  was made  o n  
a p p e a l  f r o m  a  F a m i l y  C o u r t  o r  a  D i s t r i c t  C o u r t  a n  
a p p e a l  s h a l l  l i e  t o  the C o u r t  of  A p p e a l  o n l y  i n  
a c c o r d a n c e  w i t h  the p r o v i s o  to  s u b s e c t i o n  ( 4 )  o f  
t h i s  s e c t i o n .  

( 6 )  Except  o n  a n  a p p e a l  upon a  q u e s t i o n  o f  l a w .  
the C o u r t  of  A p p e a l  may i n  i t s  d i s c r e t i o n  r e h e a r  
the whole  o r  any p a r t  of the  e v i d e n c e .  or  may 
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r e c e i v e  f u r t h e r  e v i d e n c e ,  i f  i t  t h i n k s  t h a t  the  
i n t e r e s t s  of  j u s t i c e  s o  r e q u i r e .  

( 7 )  The d e c i s i o n  o f  the Court  of  A p p e a l  s h a l l  i n  
every c a s e  be f i n a l . "  

p r o c e e d i n g s .  I n  Ramsey v .  Ramsey 1 9 8 3  N . Z . L . R .  2 6 3  B i s s o n  J .  

C o u n s e l  c o n c e d e s  that  the  r i g h t  t o  a p p e a l  i n  t e r m s  of  

t h i s  s e c t i o n  o n l y  a r i s e s  where  the  o r d e r  i s  one which  h a s  

f i n a l l y  d e t e r m i n e d  or  d i s m i s s e d  the p r o c e e d i n g s .  The m a t t e r  

b e f o r e  me t h e r e f o r e  r a i s e s  a g a i n  the  vexed q u e s t i o n  a s  t o  when 

an o r d e r  may be p r o p e r l y  s a i d  t o  have f i n a l l y  d e t e r m i n e d  

r e f e r r e d  to  the  q u e s t i o n .  He s a i d  a t  p . 2 6 4 :   

"They were  c a l l e d  " i n t e r i m  o r d e r s "  but we must  
c o n s i d e r .  n o t w i t h s t a n d i n g  t h a t ,  whether  they f a l l  
w i t h i n  s . 3 1  ( 1 ) .  As I r e a d  t h a t  s e c t i o n .  t h e r e  i s  
a  r i g h t  of  a p p e a l  to  the H i g h  C o u r t  where  the 
p r o c e e d i n g s  have b e e n  i n  one  way o r  a n o t h e r  f i n a l l y  
d i s p o s e d  o f .  That i s  to  s a y ,  e i t h e r  an  o r d e r  has  
been made o r  r e f u s e d ,  o r  i n  some  o t h e r  way the 
p r o c e e d i n g s  have been  f i n a l l y  d e t e r m i n e d  o r  
d i s m i s s e d .  The w o r d s  " o r  has  o t h e r w i s e "  c l e a r l y  
l i m i t  the type of  o r d e r  p r e v i o u s l y  r e f e r r e d  t o  i n  
that  s e c t i o n  a s  b e i n g  a n  o r d e r  which  has  f i n a l l y  
d e t e r m i n e d  and s o  d i s p o s e d  o f  the p r o c e e d i n g s .  I n  
t h i s  c a s e  s u c h  o r d e r s  c l e a r l y  w e r e  n o t  made b e c a u s e  
i n  the p a r t i c u l a r  c i r c u m s t a n c e s  o n l y  i n t e r i m  o r d e r s  
were  made and the p r o c e e d i n g s  a d j o u r n e d  f o r  a  
h e a r i n g  and f i n a l  d e t e r m i n a t i o n . "  

G r e i g  J .  had a r r i v e d  a t  a  s i m i l a r  c o n c l u s i o n  i n  the  

c a s e  of  G .  v .  R .  ( 1 9 8 1 )  2  N . Z . L . R .  9 1.  I n  t h a t  c a s e  G r e i g  J .  

had t o  c o n s i d e r  an i n t e r l o c u t o r y  o r d e r  and an i n t e r l o c u t o r y  

o r d e r  i s  d e f i n e d  by s . 7 1  of  the D i s t r i c t  C o u r t s  Act  1 9 4 7  a s  

meaning "any d e c i s i o n  o r  o r d e r  made by the C o u r t  in  the c o u r s e  

o f  any p r o c e e d i n g s . "  C o u n s e l  t h e n  d r e w  my d e c i s i o n  t o  the  

d e c i s i o n  of  E i c h e l b a u m  J .  ( a s  he then w a s )  i n  A n d e r s o n  v .  J i m  
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Hunt and Company L i m i t e d  ( 1 9 8 6 )  l  N . Z . L . R .  6 2 5 .  I n  t h a t  c a s e  

the Judge r e f e r r e d  t o  the c o n t i n u i n g  d i v e r g e n c e  between the two 

a p p r o a c h e s  to the q u e s t i o n ,  i n  the one c a s e  where the C o u r t  

l o o k s  a t  the nature  o f  the a p p l i c a t i o n  and the o t h e r  a t  i t s  

outcome  and the e f f e c t  in  the p a r t i c u l a r  p r o c e e d i n g s .  He 

p o i n t e d  out that  f o r  the p u r p o s e s  o f  the  D i s t r i c t  C o u r t s  A c t ,  

the L e g i s l a t u r e  had i n d i c a t e d  t h a t  i n t e r l o c u t o r y  o r d e r s  were  

t h o s e  that  were  made i n  the c o u r s e  of  any p r o c e e d i n g s .  He 

p o i n t e d  out that  w i t h  that  d e f i n i t i o n  the  d i s t i n c t i o n  was 

between the end d e t e r m i n a t i o n  of  the l i t i g a t i o n  which  was t o  be 

r e g a r d e d  a s  the f i n a l  o r d e r  and o r d e r s  p r e c e d i n g  t h a t ,  whatever  

t h e i r  e f f e c t .  

Ms C u l l  f o r  the a p p e l l a n t  says  t h a t  i t  i s  n e c e s s a r y  

t o  l o o k  a t  the  s u b s t a n c e  o f  the  o r d e r  made  by the J u d g e  i n  the  

D i s t r i c t  C o u r t  a s  d i s t i n c t  f r o m  the t e r m i n o l o g y  w h i c h  p u r p o r t s  

to  d e s c r i b e  i t .  On the  f i l e  i t  a p p e a r s  that  the  a c t u a l  o r d e r  

made by the  Judge  was i n  the f o l l o w i n g  t e r m s :   

" I n t e r i m  c u s t o d y  o f     ( b o r n   
 1 9 8 8 )  t o  the f a t h e r  f o r  the p u r p o s e  o n l y  

o f  e n a b l i n g  the f a t h e r  to  r e t u r n  the  c h i l d  t o  the  
j u r i s d i c t i o n  o f  the F a m i l y  C o u r t  o f  A u s t r a l i a .  
W a r r a n t  t o  i s s u e  f o r t h w i t h .  ( C o n s t .  o r  S o c .  W o r k e r )  
Leave to  f a t h e r  to  t a k e  c h i l d  out  of  N Z .  

B . D .  I n g l i s  Q . C .  
2 3 / 2 / 9 0 "  

The w a r r a n t  i s s u e d  i n  a c c o r d a n c e  w i t h  t h a t  o r d e r  i s  

not  d e s c r i b e d  a s  b e i n g  i n t e r i m ,  i t  i s  numbered  a s  b e i n g  u n d e r  
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N o . 0 3 1 - 0 2 8 -- 9 0  i n  the F a m i l y  C o u r t  and headed   

 A p p l i c a n t ,    R e s p o n d e n t " .  

I  note  that  the a p p l i c a t i o n  by the a p p e l l a n t  i s  shown 

a s  having the same F a m i l y  p r o c e e d i n g s  number but i n  t h a t  she  i s  

the a p p l i c a n t  and the p r e s e n t  r e s p o n d e n t  i s  the r e s p o n d e n t .  

The Judge says in  h i s  r e a s o n  f o r  the d e c i s i o n  that  he made the 

o r d e r  o n  the b a s i s  o f  an u r g e n t  a p p l i c a t i o n  by the p r e s e n t  

r e s p o n d e n t .  I t  a p p e a r s  f r o m  the  f i l e  a s  though t h e r e  a r e  i n  

f a c t  two a p p l i c a t i o n s  e x t a n t ,  one f r o m  e a c h  of  the p a r t i e s .  

B o t h  a p p l i c a t i o n s  a r e  d e s c r i b e d  i n  the  r e a s o n s  f o r  

judgment as  b e i n g  a p p l i c a t i o n s  f o r  i n t e r i m  o r d e r s  f o r  c u s t o d y  

and c e r t a i n l y  the a p p l i c a t i o n  f r o m  the a p p e l l a n t  i s  e x p r e s s l y  

f o r  an  i n t e r i m  o r d e r  f o r  c u s t o d y .  The a c t u a l  a p p l i c a t i o n  made  

by the r e s p o n d e n t  i s  not b e f o r e  m e .  s . l l  o f  the G u a r d i a n s h i p  

Act 1 9 6 8  a l l o w s  the C o u r t  to  make such  i n t e r i m  o r  permanent  

o r d e r s  w i t h  r e s p e c t  to  the c u s t o d y  of  a  c h i l d  a s  i t  t h i n k s  

f i t .  C u s t o d y  i s  d e f i n e d  i n  s . 3  of  the Act  but t h e r e  i s  no 

d e f i n i t i o n  of  an  i n t e r i m  c u s t o d y  o r d e r  a s  d i s t i n c t  f r o m  a  f i n a l  

c u s t o d y  o r d e r .  On the o r d i n a r y  meaning  o f  the word  t h e r e  m u s t  

be a n  e l e m e n t  of  t e m p o r a r i n e s s  a s  d i s t i n c t  f r o m  f i n a l i t y  i n  an  

i n t e r i m  o r d e r  and I s h o u l d  have thought t h a t  the c o n c e p t  must  

a t  l e a s t  c o n t e m p l a t e  the p o s s i b i l i t y  t h a t  an  o r d e r  made l a c k i n g  

f i n a l i t y  w i l l  be r e c o n s i d e r e d .  An i n t e r i m  o r d e r  w i l l  n o r m a l l y  

be made p e n d i n g  a  permanent  o r d e r  and p r e s u m a b l y  i t  w i l l  be 

p o s s i b l e  to  make a n  i n t e r l o c u t o r y  a p p l i c a t i o n  f o r  an i n t e r i m  
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o r d e r  i n  p r o c e e d i n g s  which  a r e  u l t i m a t e l y  c o n t e m p l a t e d  t o  be 

taken to  a  f i n a l  o r d e r  but there  d o e s  not  a p p e a r  to  be any 

r e a s o n  why s e p a r a t e  a p p l i c a t i o n s  c o u l d  not  be made i n  t e r m s  of  

the Act  f o r  an a p p l i c a t i o n  f o r  an i n t e r i m  o r d e r  o n l y .  I n d e e d  

s i n c e  the Court  has power to make o r d e r s  f r o m  time  to  t i m e  

there  c o u l d  be s u c c e s s i v e  a p p l i c a t i o n s  f o r  i n t e r i m  o r d e r s .  

S i t u a t i o n s  a r e  c o n c e i v a b l e  where such  an o r d e r  would be 

a p p r o p r i a t e  and no f i n a l  o r d e r  c o n t e m p l a t e d .  b e c a u s e  f o r  

e x a m p l e .  a  temporary i l l n e s s  of a c u s t o d i a l  p a r e n t .  I t  s e e m s  

to  me that  a  d i s p o s i t i o n  of a p a r t i c u l a r  a p p l i c a t i o n  d e s i g n e d  

to  achieve a  p a r t i c u l a r  o r d e r  w i l l  when d i s p o s e d  o f .  have b e e n  

d i s p o s e d  of f i n a l l y  f o r  the p u r p o s e s  of  s . 3 1 .  That w i l l  

c l e a r l y  not  be the c a s e  where the i n t e r i m  o r d e r  i s  sought  

d u r i n g  the c o u r s e  of  an a p p l i c a t i o n  f o r  a  f i n a l  o r d e r  but where  

the a p p l i c a t i o n  s e e k s  only  an i n t e r i m  o r d e r .  I  cannot  s e e  that  

i t  has not  been  f i n a l l y  d i s p o s e d  of  when an o r d e r  i s  made  i n  

terms of i t s  p r a y e r .  

An i n t e r i m  c u s t o d y  o r d e r  c o u l d  in  f a c t  l a s t  f o r  a  

c o n s i d e r a b l e  length o f  t i m e  and i f  t h e r e  i s  m e r i t  in  t h e r e  

b e i n g  an a p p e a l  in  r e s p e c t  of  a  f i n a l  c u s t o d y  o r d e r .  then one  

would assume in  the i n t e r e s t s  of  the c h i l d  and b e a r i n g  i n  mind 

the p o s s i b i l i t y  that o r d e r s  of  t h i s  kind can  be made ex p a r t e  

and under c o n d i t i o n s  of  c o n s i d e r a b l e  s t r e s s  and h a s t e .  that  i t  

should  be open to  review in  the same way.  I n  t h i s  c a s e  the 

a p p l i c a t i o n s  were i n  b o t h  c a s e s  e x p r e s s e d  to  be made f o r  

i n t e r i m  custody  o r d e r s .  There  i s  no s u g g e s t i o n  that  e i t h e r  
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p a r t y  p r o p o s e s  to take  the extant  a p p l i c a t i o n  f u r t h e r  than has  

a l r e a d y  been done and on the m a t e r i a l  b e f o r e  me I c o n c l u d e  that  

the p a r t i c u l a r  a p p l i c a t i o n s  o r  a t  l e a s t  that  brought by the 

respondent  has been f i n a l l y  d i s p o s e d  o f .  I  c o n s i d e r e d  the 

p o s s i b i l i t y  that  the o r d e r  made was g e n u i n e l y  an i n t e r i m  one 

pending  a  f i n a l  d i s p o s i t i o n  which would await  the outcome  of  

the A u s t r a l i a n  p r o c e e d i n g s  which might  be thought t o  have a 

b e a r i n g  on the way i n  which  the m a t t e r  i s  d e a l t  w i t h  i n  New 

Z e a l a n d .  However t h e r e  i s  nothing  on the m a t e r i a l  b e f o r e  me t o  

suggest  that  that  i s  s o .  

The d i s t i n c t i o n  f o r  the p u r p o s e s  of  the Act  i s  n o t  

between i n t e r i m  and f i n a l  o r d e r s  but between the f i n a l  

d i s p o s i t i o n  of  m a t t e r s  b e f o r e  the C o u r t s  and the  d e t e r m i n a t i o n  

of m a t t e r s  p r e l i m i n a r y  to  that  d i s p o s i t i o n .  

The Judge r e f u s e d  leave to  a p p e a l  and gave r e a s o n s  

f o r  that  r e f u s a l .  but the p a r t i c u l a r  p o i n t  now r a i s e d  be me was 

not r a i s e d  b e f o r e  him o r  r e f e r r e d  to  by h i m  and he has not  had 

any o p p o r t u n i t y  to  c o n s i d e r  i t .  The r e a s o n s  given by him  f o r  

r e f u s i n g  leave to  a p p e a l  do  not  bear  on  t h i s  q u e s t i o n  a t  a l l .  

W h i l e  t h e r e f o r e  I  have every sympathy f o r  what the  

Judge has done and a c c e p t  the r e a s o n s  why he d i d  i t .  in  my view 

b e a r i n g  in  mind the n a t u r e  of  the p a r t i c u l a r  a p p l i c a t i o n  and 

the r e l i e f  s o u g h t .  the d i s p o s i t i o n  i s  to  be r e g a r d e d  a s  f i n a l  

f o r  the p u r p o s e s  of  s . 3 1  of  the G u a r d i a n s h i p  Act  and a n  a p p e a l  

t h e r e f o r e  l i e s .  
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I  note  that  in  h i s  r e a s o n s  f o r  r e f u s i n g  l e a v e .  the 

Judge e x p r e s s e d  the view that  i f  leave had been g r a n t e d .  i t  

would have been granted  on c o n d i t i o n s  d e s i g n e d  to  e n s u r e  that  

t h i s  matter  was r e s o l v e d  w i t h  as  l i t t l e  further  d i s r u p t i o n  a s  

p o s s i b l e .  I  wholly  sympathise  with  that  a p p r o a c h .  I n  the 

c i r c u m s t a n c e s  I  do  not  have power to  impose  c o n d i t i o n s  but I  d o  

e x p r e s s  the view that  i t  i s  of  the g r e a t e s t  p o s s i b l e  i m p o r t a n c e  

that t h i s  m a t t e r  be given p r i o r i t y  and d e a l t  w i t h  a t  the f i r s t  

a v a i l a b l e  o p p o r t u n i t y .  

I  answer t h e r e f o r e  the q u e s t i o n  a s  to  j u r i s d i c t i o n  

that  the o r d e r  a p p e a l e d  a g a i n s t  i s  p r o p e r l y  to  be r e g a r d e d  a s  a  

f i n a l  d i s p o s i t i o n  and t h e r e f o r e  a p p e a l a b l e .  

S o l i c i t o r s  f o r  A p p e l l a n t :  

S o l i c i t o r s  f o r  R e s p o n d e n t :  

M e s s r s  Todd W h i t e h o u s e ,  Levin  

M e s s r s  S i m p s o n ,  W e s t  and 
Company,  Levin  




