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By i t s  amended s t a t e m e n t  o f  c l a i m  and answer t o  a  

n o t i c e  r e q u i r i n g  f u r t h e r  p a r t i c u l a r s ,  the  p l a i n t i f f  

a l l e g e s  a g a i n s t  the s e c o n d  d e f e n d a n t  that  by a n  agreement  

evidenced  in w r i t t e n  and o r a l  communications  i n  1 9 8 6  

between the M i n i s t r y  o f  W o r k s  and Development  and the New 

Z e a l a n d  Railways C o r p o r a t i o n ,  the Department  of  L a b o u r ,  

and the Housing  C o r p o r a t i o n ,  a  b e n e f i t  was to  be c o n f e r r e d  

upon the p l a i n t i f f  in  the f o r m  o f  the c o n s t r u c t i o n  of  a  

r o a d  by the New Z e a l a n d  Railways C o r p o r a t i o n .  

The bas  i s  of  the p l a i n t i f f ' s  c l a i m  i s  the 

The p l a i n t i f f  a l l e g e s  that C o n t r a c t s  ( P r i v i t y )  Act  1 9 8 2 .  

the agreement o r  arrangement  e n t e r e d  into  a s  a f o r e s a i d  was 

a c o n t r a c t  as  c o n t e m p l a t e d  by that Act and that the 

b e n e f i t  c o n f e r r e d  o r  p u r p o r t e d l y  c o n f e r r e d  upon the 

p l a i n t i f f  thereby may be enf a r c e d  in a c c o r d a n c e  w i t h  the 

A c t .  I n  the p r e s e n t  a p p l i c a t i o n  the s e c o n d  defendant  

s e e k s  an o r d e r  s t r i k i n g  out the c l a i m  by the p l a i n t i f f  

a g a i n s t  i t  on the grounds  that  no r e a s o n a b l e  c a u s e  of  

a c t i o n  a g a i n s t  the s e c o n d  defendant  has been d i s c l o s e d .  

such an i n t e r l o c u t o r y  p r o c e e d i n g  has twice come b e f o r e  

t h i s  Court  on the a p p l i c a t i o n  of  the second  d e f e n d a n t ;  

once  b e f o r e  M a s t e r  G a m b r i l l  in June 1 9 8 9 ,  and once b e f o r e  

me in August 1 9 8 9 .  I n  the c o u r s e  of  the various  h e a r i n g s  

the e s s e n t i a l  nature of the a p p l i c a t i o n  has been d i s t i l l e d  

and has been put today by Mr R o s e  with c l a r i t y  and 

s u c c i n c t n e s s .  

The p a r t i c u l a r  argument i s  that  the arrangements  
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a l l e g e d  by the p l a i n t i f f  do  not amount to  a  c o n t r a c t  and 

a c c o r d i n g l y  any b e n e f i t  c o n f e r r e d  o r  purportedly  c o n f e r r e d  

under  such arrangement  cannot  be pursued  by way of  the 

C o n t r a c t s  ( P r i v i t y )  A c t .  Mr R o s e  r e f e r s  to s . 4 ( 1 )  of  the 

New Z e a l a n d  Railways  C o r p o r a t i o n  Act 1 9 8 l  which  p r o v i d e s  

as  f o l l o w s :  

" T h e r e  s h a l l  be a C o r p o r a t i o n  to  be c a l l e d  the 
New Z e a l a n d  Railways  C o r p o r a t i o n ,  which s h a l l  be 
an instrument  of  the Executive Government of  New 
Z e a l a n d . "  

Counsel  then submits  that the v a r i o u s  p a r t i e s  to  

the arrangement  were  a l l  instruments  a n d / o r  elements  of 

the Crown and that  i t  i s  fundamental  that  a l e g a l  p e r s o n  

cannot  c o n t r a c t  w i t h  h i m s e l f  o r  i t s e l f .  I n  p a r t i c u l a r  i t  

i s  submitted  that  the Executive  Government of  New Z e a l a n d  

cannot  e n t e r  into  a  c o n t r a c t  with i t s e l f .  

Now 

c o m p r e h e n s i v e .  

the b r o a d  p r o p o s i t i o n  s o  put i s  not  

A party  c a n ,  of  c o u r s e ,  c o n t r a c t  with  

h i m s e l f  o r  i t s e l f  in  d i f f e r e n t  c a p a c i t i e s .  c a n  sue o r  be 

sued in  d i f f e r e n t  c a p a c i t i e s .  but i t  is  not on that b a s i s  

that I  d et ermi ne  that the p r e s e n t  a p p l i c a t i o n  ought be 

d i s m i s s e d .  

The s t a r t i n g  p o i n t  on a p p l i c a t i o n s  such a s  t h i s  

i s  the p r i n c i p l e  e l u c i d a t e d  in  Takaro  P r o p e r t i e s  Limited  

V  Rowling [ 1 9 7 8 ]  2  NZLR 3 1 4  and summarised in  the 

following  p o r t i o n  of the judgment in that c a s e  at  pages  

3 1 7  to  3 1 8  of  the r e p o r t :  
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"The  c a u s e  of  a c t i o n  ought not be s t r u c k  out 
u n l e s s ,  on the m a t e r i a l  b e f o r e  u s ,  we a r e  
s a t i s f i e d  that the a l l e g e d  c a u s e  o f  a c t i o n  c a n n o t  
p o s s i b l y  s u c c e e d . "  

s e e  s . 4 ( 1 0 ) .  The C o r p o r a t i o n  c o n s i s t s  o f  up to seven 

The New Z e a l a n d  Railways  C o r p o r a t i o n  i s  a  body 

c o r p o r a t e  with p e r p e t u a l  s u c c e s s i o n  and a common s e a l  and 

s u b j e c t  to the empowering Act i s  c a p a b l e  of  a c q u i r i n g ,  

h o l d i n g  and d i s p o s i n g  of  r e a l  and p e r s o n a l  p r o p e r t y  and of  

s u i n g  and b e i n g  sued and o f  d o i n g  and s u f f e r i n g  a l l  o t h e r  

a c t s  and things  that  b o d i e s  c o r p o r a t e  may do and s u f f e r  ­  

d i r e c t o r s  a p p o i n t e d  by the Governor-General  on the 

recommendation  of  the M i n i s t e r .  A l l  r e a l  p r o p e r t y  o r  

i n t e r e s t s  i n  land vested  o r  h e l d  o r  o c c u p i e d  by the Crown 

f o r  railway p u r p o s e s  immediate ly  b e f o r e  the d a t e  o f  

commencment of  the Act  were  assumed  by the C o r p o r a t i o n  ­  

s e e  s . 5 .  I t  i s  the  g e n e r a l  p o l i c y  of  the empowering Act 

that the C o r p o r a t i o n  s h a l l  s t a n d  a l o n e  f o r  a d m i n i s t r a t i v e  

and c o m m e r c i a l  p u r p o s e s ,  c o n s o n a n t  r e a l l y  w i t h  the c o n c e p t  

of s t a t e  owned e n t e r p r i s e s  and a c c o u n t a b i l i t y  of  the 

v a r i o u s  o r g a n s  o r  f a c e t s  o f  Government which has b e e n  put 

into  p r a c t i c e  in r e c e n t  y e a r s .  I t  i s  to  be noted that  

the d e f i n i t i o n  of  " c o n t r a c t "  in  the C o n t r a c t s  ( P r i v i t y )  

Act i s  an inclusive  d e f i n i t i o n .  I t  i s  a x i o m a t i c  that 

arrangements  which in previous  times  would not have been 

r e g a r d e d  a s  f a l l i n g  into  any p a r t i c u l a r  j u r i s p r u d e n t i a l  

c a t e g o r y  sometimes  come t o  be included  as  the common law 

and equity develop  t o  meet the requirements  of  a 

contemporary s o c i e t y .  The New Z e a l a n d  p u b l i c  now d e a l s  

with  the Government through various  s t a t e  owned 
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which  p l a i n l y  have t h e i r  own d i s c r e t e  s t a f f ,  

p o l i c i e s  and o t h e r  i n c i d e n t s  o f  c o m m e r c i a l  

I  do  not think  that i t  i s  s o  p l a i n  that  

arrangements  such a s  that  r e l i e d  upon by the p l a i n t i f f  i n  

t h i s  c a s e  c o u l d  not  be  c o n s i d e r e d  a s  " c o n t r a c t s "  f o r  the 

p u r p o s e s  of  the C o n t r a c t s  ( P r i v i t y )  Act t h a t ,  i n  

a c c o r d a n c e  w i t h  the p r i n c i p l e s  enunciated  i n  T a k a r a  

P r o p e r t i e s  L i m i t e d ,  the  s t a t e m e n t  of  c l a i m  should  be 

s t r u c k  out a g a i n s t  the s e c o n d  d e f e n d a n t .  I  come to  t h i s  

view r e c o g n i s i n g  that  the d i f f i c u l t y  o f  l e g a l  p r o p o s i t i o n s  

o r  the c o m p l e x i t y  of  l e g a l  p r o p o s i t i o n s  a r e  not a n  

a b s o l u t e  i n d i c a t i o n  f o r  d i s m i s s i n g  an a p p l i c a t i o n  such a s  

that  p r e s e n t l y  b e f o r e  the C o u r t ,  but i n  t h i s  c a s e  t h e r e  

a r e  p o l i c y  i s s u e s  which would r e q u i r e  to  be a d d r e s s e d  and 

I would apprehend  that f a c t u a l  m a t t e r s  w i l l  have to  be 

t r a v e r s e d  i n  the context  of  the p o l i c y  d i s c u s s i o n s .  

Those  c o n s i d e r a t i o n s  render  i t  i n a p p r p r i a t e  to  a t t e m p t  

f i n a l l y  to  d e t e r m i n e  i n  a n  i n t e r l o c u t o r y  a p p l i c a t i o n  

whether arrangements  such a s  that contended  by the 

p l a i n t i f f  a r e  o r  a r e  not c a p a b l e  of  b e i n g  c o n s i d e r e d  

c o n t r a c t s  f o r  the purposes  of the C o n t r a c t s  ( P r i v i t y )  

A c t .  The a p p l i c a t i o n  i s  d i s m i s s e d .  

c o u n s e l  f o r  the p l a i n t i f f  and f o r  the f i r s t  and 

t h i r d  defendants  s e e k  c o s t s  on the p r e s e n t  a p p l i c a t i o n .  

Having heard  c o u n s e l  in the m a t t e r  o f  c o s t s  I  think i t  i s  

a p p r o p r i a t e  to s e t t l e  the i s s u e  of  c o s t s  a t  t h i s  s t a g e  s o  
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t h a t  the p a r t i e s  may get  on  w i t h  the l i t i g a t i o n  w i t h  t h e s e  

s e r i e s  o f  a p p l i c a t i o n s  behind  them .  The amounts sought 

by the p l a i n t i f f  and the f i r s t  and t h i r d  defendants  a r e  

extremely  m o d e s t .  I n  a l l  the c i r c u m s t a n c e s  I  f i x  c o s t s  

on the v a r i o u s  a p p l i c a t i o n s  i n  the sum of  $ 7 5 0  f o r  the 

p l a i n t i f f ,  and $ 7 5 0  f o r  the f i r s t  d e f e n d a n t  and t h i r d  

defendant  j o i n t l y .  The p l a i n t i f f  i s  e n t i t l e d  to  

d i s b u r s e m e n t s  r e l e v a n t  to  the a p p l i c a t i o n s  a s  f i x e d  by the 

R e g i s t r a r  and s o  a l s o  the f i r s t  and t h i r d  defendants  

e x c e p t ·  i t  i s  to be noted  that  the f i r s t  and t h i r d  

d e f e n d a n t s  do not s e e k  t r a v e l l i n g  and a c c o m m o d a t i o n  

e x p e n s e s  i n  r e l a t i o n  to  a p p e a r a n c e s  o f  t h e i r  c o u n s e l .  

I  am o b l i g e d  to  c o u n s e l  f o r  t h e i r  arguments  and 

a s s i s t a n c e .  

° 

S o l i c i t o r s  f o r  the S e c o n d  Defendant  
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