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JUDGMENT OF DOOGUE J 

T h i s  i s  a n  a p p e a l  a g a i n s t  s e n t e n c e .  

The A p p e l l a n t  was s e n t e n c e d  on  17  O c t o b e r  1 9 8 9  to  

t h r e e  months  p e r i o d i c  d e t e n t i o n ,  a l o n g  w i t h  a  d i s q u a l i f i c a t i o n  

i n  r e s p e c t  o f  d r i v i n g  f o r  a  p e r i o d  o f  s i x  months  i n  r e s p e c t  o f  

a n  o f f e n c e  o f  c a u s i n g  b o d i l y  i n j u r y  by d r i v i n g  a  m o t o r  v e h i c l e  

c a r e l e s s l y  o n  1 7  J u l y  1 9 8 9 .  

The a p p e a l  was l o d g e d  o n  3  November  1 9 8 9  and a s  a  

r e s u l t  the  s e n t e n c e  of  p e r i o d i c  d e t e n t i o n  was s u s p e n d e d  by 

v i r t u e  o f  the  p r o v i s i o n s  o f  the Summary P r o c e e d i n g s  Act 1 9 5 7 .  

The A p p e l l a n t  had a t  t h a t  t i m e  a t t e n d e d  b o t h  o n  the  i n d u c t i o n  
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evening and on one subsequent o c c a s i o n .  The appeal  was not 

lodged in this  Court  u n t i l  today f o r  r e a s o n s  o u t s i d e  the 

c o n t r o l  of  the A p p e l l a n t ,  the Respondent  or  this  C o u r t .  

m a t t e r  was d e a l t  w i t h  i n  the D i s t r i c t  Court  and i t  i s  n e c e s s a r y  

to r e f e r  b r i e f l y  to  the f a c t s  which  a t t r a c t e d  the sentence and 

to  o t h e r  r e l e v a n t  e v e n t s .  

The A p p e l l a n t ' s  offending  occurred  on the evening of 

the day in q u e s t i o n  when. as  a  r e s u l t  of taking  a  corner  a t  

s p e e d ,  he was unable  to keep the v e h i c l e  on the lefthand  s i d e  

of the r o a d .  and the c a r  mounted a curb and slammed into  a  t r e e  

on the o p p o s i t e  s i d e  of  the r o a d ,  with  extensive damage to the 

v e h i c l e  and w i t h  a  p a s s e n g e r  s u f f e r i n g  a  bad knock  to the head 

and  s h o u l d e r  a r e a  w i t h  m o d e r a t e  b r u i s i n g .  

I t  a p p e a r e d  c l e a r  t h a t  the  d r i v i n g  i n c i d e n t  had been  

c o n t r i b u t e d  to  by the  a l c o h o l  c o n s u m e d  by the  A p p e l l a n t ,  a s  he 

had a n  e v i d e n t i a l  b r e a t h  t e s t  which  showed that  he had 4 0 0  

m i c r o g r a m s  of  a l c o h o l  p e r  l i t r e  o f  b r e a t h .  s o m e t h i n g  l e s s  than 

the  amount  r e q u i r e d  to  c o n s t i t u t e  a n  o f f e n c e  i n  r e s p e c t  of  

b r e a t h  a l c o h o l  l e v e l s .  

The A p p e l l a n t ,  a t  the t i m e  of  the i n c i d e n t ,  was 

17 years  of age and a t  c o l l e g e .  He is  now 18  y e a r s  of  a g e .  He 

i s  s t i l l  a t  c o l l e g e  but he i s  s e e k i n g  employment .  
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When the Appellant  came b e f o r e  the D i s t r i c t  Court  for  

s e n t e n c e ,  the D i s t r i c t  Court  Judge s t o o d  the matter  down to 

o b t a i n  a  community s e r v i c e  a s s e s s m e n t .  The P r o b a t i o n  O f f i c e r  

r e p o r t e d  that  the A p p e l l a n t  would consent  to  such  a  sentence  

and..that.suitable:community.service may-be.available:and±that::, 

such  a  s e n t e n c e  was recommended .  The comment was made that  the 

community s e r v i c e  would have to be done o u t s i d e  school  hours 

and that  a  remand to  check  a v a i l a b i l i t y  o f  community s e r v i c e  

would be h e l p f u l .  

The D i s t r i c t  Court  Judge d i d  not advert to that a s p e c t  

of the matter  when sentencing  the A p p e l l a n t ,  presumably because  

he took  the view that the l i m i t a t i o n s  upon the Appellant  

serving a sentence  of  community serv ice  were too  g r e a t .  I n  his  

s e n t e n c i n g  r e m a r k s  he r e f e r r e d  to  the  level  of a l c o h o l  i n  the 

b r e a t h  of  the A p p e l l a n t  and t h a t  the d r i v i n g  i n c i d e n t  was one 

that  was a l l  too  common w i t h  young men of  the A p p e l l a n t ' s  age 

group  who c o n t r i b u t e d  f a r  more  s u b s t a n t i a l l y  to  a c c i d e n t s  

w i t h i n  the community  i n  p r o p o r t i o n  to  t h e i r  numbers  than  o t h e r  

g r o u p s  w i t h i n  the  c o mm u n i ty .  He r e f e r r e d  to  the A p p e l l a n t  

d r i v i n g  too  f a s t  and d r i v i n g  g e n e r a l l y  i n  a  s t u p i d  f a s h i o n .  He 

t o o k  the  v i e w  t h a t  a  s e n t e n c e  o f  p e r i o d i c  d e t e n t i o n  was the 

o n l y  a p p r o p r i a t e  s e n t e n c e  having r e g a r d ,  a s  I  have s a i d ,  

p resumab ly  to  the l i m i t a t i o n s  on  a  community s e r v i c e  s e n t e n c e ,  

and because  a  f i n e  was ou t  of  the  q u e s t i o n  hav ing  r e g a r d  to  the 

A p p e l l a n t  be ing  a  s t u d e n t .  
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The maximum penalty  f o r  the p a r t i c u l a r  offence  was 

three  months imprisonment  and a f i n e  of  $ 3 , 0 0 0 .  

Afte r  the a p p e a l  was lodged  there  was d o u b t l e s s  some 
.  ... . ..... 

d el a y . . i n  respect.of_it,t9obtain. notes.ofesentencing.from.the

D i s t r i c t  Court  Judge who h a d ,  a t  the end of  1 9 8 9 ,  moved from  

H a m i l t o n  to  C h r i s t c h u r c h .  Whatever the c a u s e s  t h e r e a f t e r ,  

unf o r  tuna t e l y  the f i l e  was not  d i s p a t c h e d  to  t h i s  Court  unt i.l 

y e s t e r d a y .  

The Appellant  confirms  that he i s  s t i l l  in  no p o s i t i o n  

to pay a f i n e ,  which i s  understandable  having regard  to  him 

s t i l l  being  a  s t u d e n t .  He p r e f e r s  to  s e e  the appeal  f i n a l l y  

d e a l t  with  today ,  if  at  a l l  p o s s i b l e ,  as  any further  inquiry 

into  a  sentence  o f  community s e r v i c e  would m e r e l y  r e s u l t  i n  

f u r t h e r  d e l a y s ,  r e g a r d l e s s  of  whether  such  s e r v i c e  was 

a v a i l a b l e  or  n o t .  H is  c o n c e r n  i s  that he i s  s e e k i n g  employment 

and t h a t ,  having regard  to  the u n c e r t a i n t y  of  the sentence  

hanging  over  h i m ,  he cannot  e n t e r  i n t o  any commitment  f o r  

S a t u r d a y  work  a t  the p r e s e n t  t i m e .  I t  was i n d i c a t e d  f r o m  the 

Bar  that  community  w o r k  a t  the A p p e l l a n t ' s  l o c a l  p r i m a r y  s c h o o l  

might  have been  a v a i l a b l e  between  the end o f  the  l a s t  c o l l e g e  

year  and the  C h r i s t m a s  v a c a t i o n .  I  am informed  community work  

may s t i l l  be a v a i l a b l e  a t  that  s c h o o l  but t h e r e  i s  s t i l l  the 

l i m i t a t i o n  o f  hours  r e l a t i n g  to  i t  and  i t  seems  u n l i k e l y  that  

the Appellant  would be a b l e  to  f u l f i l  a  sentence  of  community 

s e r v i c e  a t  that s c h o o l  at  the p r e s e n t  t i m e .  
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The main emphasis  of the submissions  on behalf  of the 

Appellant  was t h a t ,  having regard  to  the delays  brought about 

through no f a u l t  of  the A p p e l l a n t ,  the Court should  take  a  

m e r c i f u l  view of the sentence  under a p p e a l .  not on the b a s i s  

that·it+was.nece@arilyexcessivesiMr·itself#but'that-&her

matter  has been hanging over the head of  the A p p e l l a n t  s i n c e  

November of  l a s t  year  and the a p p e a l  has only  been  brought  to 

the a t t e n t i o n  of  t h i s  Court  as  a  r e s u l t  of  a  c o m p l a i n t  to  the 

Court  Manager f o r  the r e g i o n .  

Counsel f o r  the Appellant  r e f e r s  to a  d e c i s i o n  of the 

Court  of  Appeal in  R v Faulkner and Bibby (unreported ,  C A . 4 2  

and 4 3 / 8 5 ,  2 l  A p r i l  1 9 8 6 ) .  T h a t ,  h o w e v e r ,  was a c a s e  of an 

e x ce p tiona l  nature d e a l i n g  w ith  circu m s tance s  f a r  d i f f e r e n t  

f r o m  the p r e s e n t  ones  and I  do not f i n d  i t  h e l p f u l  to  r e f e r  to  

i t  in any f u r t h e r  d e t a i l  w hateve r .  

I n  the p r e s e n t  c a s e  i t  seems c l e a r  that  the senten c e  

i m p o s e d  i s  n e i t h e r  m a n i f e s t l y  e x c e s s i v e  o r  w rong i n  p r i n c i p l e .  

The onl y  b a s i s  upon w hich  the sentence  c an p r o p e r l y  be 

r e c o n s i d e r e d  i n  t h i s  C o u r t  i s  i f  t h e r e  a r e  e x c e p t i o n a l  

c i r c u m s t a n c e s  c a l l i n g  f o r  i t s  r e v i s i o n .  I t  i s  b a s i c a l l y  u n d e r  

that  head  tha t  the  a p p eal  has  b ee n  put to  m e .  

F o r  the R e s p o n d e n t .  s u b m i s s i o n s  have been  m a d e  i n  

answer to  t h at  in  that  the p e r i o d  f o r  whi ch the a p p eal  has been 

outstandin g  has not been e x c e p t i o n a l ,  even i f  not c ontributed  
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to by the Appellant ,  and that the sentence has been suspended 

s o l e l y  as a  r e s u l t  of the provisions  of  the law .  

Having regard  to a l l  the c i rcumstances ,  I  think the 

giye .

acknowledgement f o r  having the sentence hanging over him f o r  

such a  period  having regard to h i s  years  and having regard  to 

h i s  p resent  s e a r c h  f o r  employment .  The p e r i o d  of  

d i s q u a l i f i c a t i o n ,  which would normally have run in tandem with 

the sentence of  p e r i o d i c  d e t e n t i o n ,  has expired .  The 

Appellant ,  to attend the p e r i o d i c  detention  c e n t r e ,  wil l  be 

dependent upon his  p a r e n t s '  vehicle .  

I  bear in mind the part  of  the sentence already served 

by the A p p e l l a n t .  The sentence under appeal  is  quashed .  I n  

s u b s t i t u t i o n  t h e r e f o r ,  the Appellant  is  sentenced  to eight 

weeks p e r i o d i c  detention  and i s  ordered  to report  for  the f i r s t  

time  to the p e r i o d i c  detention  centre  a t  10 Myrtle  S t r e e t ,  

H a m i l t o n ,  a t  6 . 0 0  pm on Friday  8  June 1 9 9 0 ,  t h e r e a f t e r  the 

Appellant  i s  to  r e p o r t  on such occasions  each week as the 

Warden s p e c i f i e s .  H i s  attendance  on any o c c a s i o n  i s  not to  

exceed  n ine  h o u r s .  
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