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(ORAL)  JUDGMENT OF S I N C L A I R ,  J .  

B e f o r e  the Cout  at  the moment a r e  two a p p l i c a t i o n s ;  one 

under the M a t r i m o n i a l  P r o p e r t y  Act  1 9 7 6  s e e k i n g  to s e t  

a s i d e  a  m a t r i m o n i a l  property  agreement  d a t e d  5  May 1 9 8 3  

entered  i n t o  by the p l a i n t i f f  and her  l a t e  husband ,  and 

the o t h e r  under the M a t r i m o n i a l  P r o p e r t y  Act 1 9 6 3  s e e k i n g  

a  d i v i s i o n  of  the m a t r i m o n i a l  property  as between  the 

p l a i n t i f f  and the e s t a t e .  
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The b r i e f  f a c t s  a r e  that  the p l a i n t i f f  and her l a t e  

husband  m e t  i n  1 9 8 0 ,  b o t h  h a v i n g  p r e v i o u s l y  b e e n  m a r r i e d .  

Mrs  F u l l e r  had  two d a u g h t e r s  of  her  p r e v i o u s  m a r r i a g e .  

Wh i 1 e they a  re rep r  es en t  e  d  h e r e  today by Mr Dre  a  rd on i  n 

a c c o r d a n c e  w i t h  a  C o u r t  o r d e r ,  I  cannot  s e e  h o w ,  a t  the  

m o m e n t ,  they can  have  any p o s s i b l e  c l a i m  under  the 

p r o v i s i o n s  of  the 1 9 6 3  M a t r i m o n i a l  P r o p e r t y  A c t .  Any 

r i g h t s  they may have  may be  p r o p e r l y  b r o u g h t  under the 

F a m i l y  P r o t e c t i o n  Act  but  I  am not  f a c e d  w i t h  such  an 

a p p l i c a t i o n  h e r e .  A f t e r  they f i r s t  m e t ,  Mrs  F u l l e r  and 

her  h u s b a n d  l i v e d  t o g e t h e r  at  5 2  B r i g h t o n  Road i n  r e n t e d  

a c c o m m o d a t i o n .  They s u b s e q u e n t l y  m a r r i e d  on 7 May 1 9 8 3 .  

They h a v e  two c h i l d r e n ;  K r i s t i n ,  born  on 2 3  S e p t e m b e r  

1 9 8 2  and J o a n n e ,  b o r n  on 1 4  February  1 9 8 4 .  The l a t e  Mr 

F u l l e r  had  the m i s f o r t u n e  t o  d i e  w h i l s t  e n g a g e d  in  a  game  

o f  f o o t b a l l  on 2 7  A u g u s t  1 9 8 8 .  

Mrs  F u l l e r  e x p l a i n s  that  when the p a r t i e s  f i r s t  m a r r i e d  

they e n t e r e d  i n t o  a  m a t r i m o n i a l  p r o p e r t y  a g r e e m e n t  w h i c h  

r e a l l y  r e s t r i c t e d  each  of them t o  the a s s e t s  w h i c h  they 

r e s p e c t i v e l y  had when they m a r r i e d .  At that  p a r t i c u l a r  

t i m e  the p r i n c i p a l  a s s e t ,  w h i c h  was  owned by Mr F u l l e r ,  

was h i s  s h a r e h o l d i n g  in  Raeburn P r i v a t e  H o s p i t a l  ( 1 9 8 1 )  

L t d ,  a  company f o r m e d  t o  a c q u i r e  a  h o s p i t a l  i n  C a m b r i d g e  

a t  o r  about  the t i m e  the p a r t i e s  f i r s t  m e t .  P r i o r  t o  t h a t  

t i m e  Mr F u l l e r  had  b e e n  e n g a g e d  in  o p e r a t i n g  a  c o f f e e  

l o u n g e  i n  H e n d e r s o n  by the name of  ' T r a d e w i n d s " .  T h i s  was 

s o l d  i n  June 1 9 8 1  f o r  a  n e t t  f i g u r e  i n  e x c e s s  o£ $ 7 6 , 0 0 0  ­  
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which  i s  somewhat  r e m a r k a b l e  when one r e a l i s e s  that  the 

o r i g i n a l  p u r c h a s e  p r i c e  was  j u s t  o v e r  $ 5 1 , 0 0 0  w i t h  

b o r r o w i n g s  f r o m  the vendor  o£ $ 3 0 , 0 0 0  b e i n g  p a i d  o f f  i n  

the i n t e r i m .  The p r i v a t e  h o s p i t a l  was a c q u i r e d  f o r  a  

p u r c h a s e  p r i c e  of $ 3 3 0 , 0 0 0  w i t h  m o n i e s  b e i n g  made  

a v a i l a b l e  f r o m  the c o f f e e  lounge  s a l e ,  a  l o a n  o f  $ 1 9 0 , 0 0 0  

from  B r o a d l a n d  F i n a n c e ,  the vendor  l e a v i n g  i n  a  s e c o n d  

m o r t g a g e  of  $ 3 0 , 0 0 0 ,  Mrs  F u l l e r  c o n t r i b u t i n g  $ 8 , 3 0 0  and 

f u r t h e r  l o a n  m o n i e s  of $ 3 0 , 0 0 0 .  From  then on Mr F u l l  er 

seems  t o  have  d e v o t e d  m o s t  of  h i s  t i m e  and e f f o r t  i n t o  

running the h o s p i t a l .  A l t h o u g h  he was  not  there  on  a  

d a i l y  b a s i s  he was  i n  c h a r g e  of  i t s  g e n e r a l  running  and 

the s u p p l y  of  the r e q u i s i t e  n e c e s s i t i e s  f o r  i t s  

o p e r a t i o n .  F o r  much o f  the t i m e  many of  the s u p p l i e s  were  

s t o r e d  at  the m a t r i m o n i a l  h o m e s  w h i c h  were  i n  three  

d i f f e r e n t  l o c a t i o n s  d u r i n g  the m a r r i a g e .  

I n  1 9 8 4  a  l e a s e h o l d  p r o p e r t y  w a s  p u r c h a s e d  i n  Hobday  

P l a c e ,  S t.  J o h n s ,  funded  by l o a n s  f r o m  Ma r a c  and Mrs  

F u l l e r ' s  p a r e n t s  as  w e l l  as  an o v e r d r a f t  f r o m  the  

h o s p i t a l .  R e n o v a t i o n s  w e r e  s u b s e q u e n t l y  made  t o  the 

h o s p i t a l .  L a t e r  o n ,  a n o t h e r  p i e c e  of land  was  a c q u i r e d  

n e x t d o o r  when a g a i n  s u b s t a n t i a l  a l t e r a t i o n s  were  c a r r i e d  

out  f i n a n c e d ,  i n  the  m a i n ,  by  b o r r o w i n g s  f r o m  the N a t i o n a l  

B a n k .  F o l l o w i n g  Mr F u l l e r ' s  d e a t h  the s h a r e s  were  v a l u e d  

a t  a  f i g u r e  of  a l m o s t  $ 1 . 3 m ,  s h o w i n g  a  d r a m a t i c  r i s e  i n  

v a l u e ,  d e s p i t e  the b o r r o w i n g s ,  o v e r  a  r e l a t i v e l y  s h o r t  

p e r i o d  of s o m e  s e v e n  y e a r s .  T h i s  shows q u i t e  r e m a r k a b l y ,  
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in  my v i e w ,  that  Mr F u l l e r  was a b l e  t o  g i v e  h i s  t i m e  and 

a t t e n t i o n  t o  the running of  t h i s  h o s p i t a l  which w a s ,  i n  no 

s m a l l  m e a s u r e ,  c o n t r i b u t e d  to  by the f a c t  that he had  what  

a p p e a r s ,  on the e v i d e n c e  b e f o r e  m e ,  to  have been  a  s t a b l e  

m a r r i a g e .  

On the e v i d e n c e  b e f o r e  me - and I have no r e a s o n  t o  doubt  

i t  -  Mrs F u l l e r  h a s  demonstrated  h e r s e l f  t o  be a  prudent  

and good  h o u s e k e e p e r ,  she has looked  a f t e r  the g a r d e n s ,  

her p a r e n t s  have  helped  w i t h  the f i n a n c e s  which  m u s t  have  

a s s i s t e d  the p a r t i e s  p a r t i c u l a r l y  w i t h  regard  t o  the 

a c q u i s i t i o n  of  t h e i r  m a t r i m o n i a l  home ,  she advanced  what 

money she had f o r  the purchase  of the h o s p i t a l ,  ha s  h e l p e d  

i n  no s m a l l  m e a s u r e  i n  the running of i t  from  the d a t e  her 

husband  took over  the a d m i n i s t r a t i o n ,  and has  c o n t i n u e d  to  

a t tend  t o  i t s  o p e r a t i o n s .  As a commentary t o  her a b i l i t y  

to d e a l  w i t h  the s i t u a t i o n ,  I  s i m p l y  draw a t t e n t i o n  t o  the 

d r a f t  accounts  for  the 1 9 8 9  f i n a n c i a l  y e a r .  A f t e r  she  was  

p a i d  $ 4 0 , 0 0 0  the b u s i n e s s  showed a  n e t t  p r o f i t ,  a f t e r  

payment of  t a x ,  i n  e x c e s s  o£ $ 2 0 0 , 0 0 0 .  That  s u r e l y  i s  an 

a s s e t  w h i c h ,  i f  a t  a l l  p o s s i b l e ,  ought to  be r e t a i n e d  f o r  

the w i d o w  and c h i l d r e n  of the second m a r r i a g e .  I t  i s  a  

very  v i a b l e  p r o p o s i t i o n  and i t  i s  obv iou s  that  b e c a u s e  of 

the a t t e n t i o n  g i v e n  t o  i t ,  not  only  by Mrs F u l l e r  but  a l s o  

by her accountant  Mr W a r d ,  the s t a g e  has b e e n  reached  

where the occupancy  rate  i s  h i g h  and the p r o f i a b i l i t y  i s  

very  very g o o d .  One cou ld  not  h e l p  but say  that  i f  the 

b u s i n e s s  were  s o l d  and the m o n i e s  i n v e s t e d ,  the 
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p r o b a b i l i t i e s  a r e  that  the n e t t  income  w o u l d  be  much l e s s  

than has  b e e n  g e n e r a t e d  a t  the moment by the h o s p i t a l  

company .  

There  i s  l i t t l e  doubt  now t h a t  the a b i l i t y  of  the C o u r t  to  

s e t  a s i d e  an a g r e e m e n t ,  such  as  was  e n t e r e d  i n t o  by the 

p a r t i e s  i n  t h i s  c a s e ,  i s  e x e r c i s e d  n o t  as  s p a r i n g l y  as  

m i g h t  h a v e  b e e n  the c a s e  when the Act  was  f i r s t  p a s s e d .  

I n  A l d r i d g e  v .  A l d r i d g e  [ 1 9 8 3 ]  N Z L R  5 7 6 ,  i t  i s  noteworthy 

that  the C o u r t s  s t a t e d  that  the d i s c r e t i o n  g i v e n  t o  i t  by 

the c o m b i n e d  o p e r a t i o n  o f  s . 2 1 ( 8 )( b )  and ( 1 0 )  to  d e c i d e  

whether  i t  w o u l d  be  u n j u s t  t o  g i v e  e f f e c t  t o  an a g r e e m e n t ,  

was a  very  w i d e  o n e .  The h e a d n o t e  g o e s  on to  s a y  t h a t  

when the s t a t u t o r y  c r i t e r i a  i s  s o  w i d e ,  the o r d i n a r y  

c o n s t r a i n t s  on  a p p e l l a t e  r e v i e w  of  d i s c r e t i o n a r y  d e c i s i o n s  

had t o  a  pp  1  y  w  i  th s p e c  i  a  1  f o r c e  .  T h a t ,  of  co u r s  e ,  was  a  

commentary  by the Court  o f  Appeal  i n  t h a t  c a s e .  Of  m o r e  

r e c e n t  d a t e ,  the  m a t t e r  h a s  b e e n  c o n s i d e r e d  f u r t h e r  in Re 

Mora [ 1 9 8 8 ]  1  N Z L R  2 1 4 ,  a  c a s e  where  a  w i f e  was  c l a i m i n g  

in  r e s p e c t  of  her h u s b a n d ' s  e s t a t e  w h i c h ,  i n  the m a i n  was  

made  up of  a  f a r m  p r o p e r t y .  The w i f e  had made 

c o n t r i b u t i o n s ,  but  p o s s i b l y  n o t  as  w i d e  a s  t h o s e  made  by  

t h i s  p r e s e n t  p l a i n t i f f .  I n  that  p a r t i c u l a r  c a s e ,  the 

C o u r t  commented  that  where  t h e r e  was  an i n t e s t a c y  and the 

a p p l i c a t i o n  was one which m i g h t  r e s u l t  i n  s a v i n g s  of  d u t y ,  

t h o s e  were  not  t o  be  f a c t o r s  d e b a r r i n g  an a p p l i c a n t  m a k i n g  

that  p a r t i c u l a r  c l a i m .  

was  4 0 % .  

I n  the Mora  c a s e ,  the award  made 
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I  n o t e  that  d u r i n g  the m a r r i a g e ,  Mrs F u l l e r  bought  up the 

two c h i l d r e n ,  a t t e n d e d  to  the d a i l y  h o u s e k e e p i n g ,  worked  

i n i t i a l l y  a t  a  day  c e n t r e  for  three  days a  week and l a t e r  

f o r  the h o s p i t a l ,  has  b e e n  a t t e n t i v e  to  her m o t h e r - i n - l a w  

and I  am s a t i s f i e d  that she  h a s ,  when r e q u i r e d ,  

e n t e r t a i n e d  b u s i n e s s  a s s o c i a t e s  of  her l a t e  h u s b a n d .  She 

has  now d e m o n s t r a t e d  that  she has  a  f a c i l i t y  t o  cope  w i t h  

the running  of  t h i s  h o s p i t a l  and I have  a l r e a d y  

i l l u s t r a t e d  the s u c c e s s  she  has  made of i t  s i n c e  her  

h u s b a n d ' s  d e a t h .  Mr M o r g a n - C o a k l e ,  who was a p p o i n t e d  to  

r e p r e s e n t  the  two c h i l d r e n  of the m a r r i a g e ,  s u p p o r t s  t h i s  

a p p l i c a t i o n  -  and w e l l  he m i g h t  b e c a u s e  i t  i s  i n  t h e i r  

i n t e r e s t s  as  w e l l  as t h e i r  m o t h e r ' s  that  t h i s  m a t t e r  

p r o c e e d  on a b a s i s  where  the i n t e r e s t s  of  a l l ,  h a v i n g  

r e g a r d  t o  the c o n t r i b u t i o n s  w h i c h  have  b e e n  m a d e ,  ought  t o  

be  r e c o g n i s e d .  

H a v i n g  r e g a r d ,  t h e r e f o r e ,  to  the w i d e  w o r d i n g  of  s . 2 1  o f  

the M a t r i m o n i a l  P r o p e r t y  Act 1 9 7 6 ,  I  have no h e s i t a t i o n  in  

s a y i n g  t h a t  h i s t o r y  has  r e n d e r e d  t h i s  m a t r i m o n i a l  p r o p e r t y  

agreement  u n j u s t .  I t  was  made at  a  t i m e  when the p a r t i e s  

c o u l d  not  c o n t e m p l a t e  whether  the m a r r i a g e  would  be  

s u c c e s s f u l  or  n o t .  I t  was very s u c c e s s f u l  w i t h  

c o n t r i b u t i o n s  f r o m  each  of  them in t h e i r  own v a r i o u s  ways 

b e i n g  such that  a  s u b s t a n t i a l  a s s e t  has  been  b u i l t  up and 

one which  c o u l d  n o t  have  been  b u i l t  up w i t h o u t  c o n j o i n t  

e f f o r t s .  W i t h  that  in  m i n d ,  I  t h e r e f o r e  d e c l a r e  that  the 

agreement  d a t e d  5  May 1 9 8 3  i s  u n j u s t  and i s  s e t  a s i d e  and 
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i s  no longer  b i n d i n g  upon Mrs F u l l e r .  

The q u e s t i o n  then i s ,  what  share  should  Mrs  F u l l e r  

r e c e i v e ?  Under an i n t e s t a c y  she r e c e i v e s  $ 9 0 , 0 0 0  cash  and 

o n e - t h i r d  of the r e s i d u e  w i t h  the c h i l d r e n  r e c e i v i n g  the 

b a l a n c e  be tween  t h e m .  She has  i n d i c a t e d  that  u n t i l  there  

i s  cash  a v a i l a b l e  she  i s  not  i n t e r e s t e d  i n  a s k i n g  the 

E s t a t e  to  g i v e  her the $ 9 0 , 0 0 0  and i s  p repared  i n  the 

m e a n t i m e  for  that  sum t o  r e m a i n  w i t h i n  the c o n t r o l  of the 

e s t a t e  s o  that  the h o s p i t a l  may p r o s p e r .  That  i s  e n t i r e l y  

her a f f a i r  and i t  would  have  s u s p r i s e d  me i f  she a c t e d  i n  

a  way that  would  be  d e t r i m e n t a l  t o  the p r i n c i p a l  a s s e t  in  

t h i s  E s t a t e .  

H a v i n g  r egard  t o  the c o n t r i b u t i o n s  which  have  been  made  I  

am p r e p a r e d ,  i n  a  c a s e  w h i c h  I  r e g a r d  as  somewhat  s p e c i a l  

on i t s  own f a c t s ,  t o  d e c l a r e  that  Mrs  F u l l e r  i s  e n t i t l e d  

to  a  5 0 %  i n t e r e s t  i n  the m a t r i m o n i a l  p r o p e r t y  wh ich  formed  

the E s t a t e  as  a t  the d a t e  o f  her  h u s b a n d ' s  d e a t h .  The 

p l a i n t i f f ' s  c o u n s e l  i s  n o t  s e e k i n g  c o s t s  a t  the moment  but  

should  any q u e s t i o n  a r i s e  I  f o r m a l l y  r e s e r v e  l e a v e  to 

apply  f u r t h e r  i n  res  p e t  of her c o s t s .  The A d m i n i s t r a t o r  

d o e s  not r e q u i r e  any order  as  t o  c o s t s  and counsel  

a p p o i n t e d  t o  r e p r e s e n t  the c h i l d r e n  and s t e p c h i l d r e n  a r e  

each a l l o w e d  c o s t s  i n  the sum o£  $ 5 0 0  p l u s  GST to  be  p a i d  

out of  the r e s i d u e  of the e s t a t e  p lus  any r e q u i s i t e  

d i s b u r s m e n t s .  

p t : z> l  
/ f ·  T  

-  ------ . ----·- . .  /  
_.,,... ...  - 
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S o l i c i t o r s :  

Ear l  Kent Alexander  B e n n e t t ,  Auckland ,  f o r  P l a i n t i f f ;  

Jackson  R u s s e l  1  
D e f e n d a n t s ;  

D ignan  A r m s t r o n g ,  Auckland ,  for  

M o r g a n - C o a k l e  Ryan & B i e r r e ,  Auckland ,  f o r  C h i l d r e n  
of the m a r r i a g e .  

G r e i g  Bourke  K e t t e l w e l l  &  M a s s e y ,  Auckland ,  f o r  
s t e p c h i l d r e n  of d e c e a s e d ;  


