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This is an appeal against an order for reparation. 

The order for payment of $400 was made in the District Court at 

Christchurch on the 15th February 1990 after the Appellant had 

been convicted foll ng a defended hearing of theft of a BMX 

Free S le bicycle valued at $400 the property of Joshua 

Rouxele. 

At the time when the pellant was sen~enced on this 

matter he was also sentenced in relation to a charge of theft 

of another bicycle and a further charge of receiving a BMX 

bicycle. The sentence imposed on each of these three matters 

was one of four months' imprisonment. In addition the 

pellant was ordered to pay reparat1on of $400 at the rate of 

$20 per l.Neek,. th the first payment to be made on the 30th 

Apr:i1. J~bis l~/.as specificall stated tt) be r·ox1 t r2 rnatter of 

Josht1a's bicyclE:". 



When this appeal came on for hearing before me on the 

5th ril, it became apparent that there was insufficient 

material on the file to determine the matters in respect of 

which argument had been presented. Accordingly I adjourned it 

until today to enable Counsel to make inquiries as to the 

procedure followed at the hearing in the District Court, the 

Appellant's means. and the financial facts available before the 

District Court on the 15th February. 

Two arguments were made Counsel for: the pellant 

in relation to the reparation order. He submitted firs~ that 

there had been no jurisdiction to make such an order because 

the provisions of s.22 of the Criminal Justice Act 1985 had not 

been complied th. In particular he submitted that no 

pportunity had been given for the Appellant's Counsel to be 

heard in elation to reparation. Secondly, Counsel argued that 

an order for reparation in this case was not a proper exercise 

of he Court's discretion because the pellant did not have 

sufficient means to meet such 5n order. 

For the Crown it was argued that s.2 (2) applied 

that the circumstances in this case supported the e ercise of 

the discretion provided that the payments were ins-talments 

and to cmmence at a later time. 

A Memorandum, which has been filed 

appeared for the Appellant in the Distri t Court. rec1tes ~he 

history of the various charges against the ellant. It 

states that reparation was not considered or or to the sentence 
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being imposed. counsel says that he was taken by surprise in 

relation t the District Court Judge's comments durin 

sentencing about reparation and that he was not given any 

opportunity to be heard or to make submissions in relation to 

it. He further comments that at no stage was a reparat1on 

report sought or considered necessaryc 

For the Crown, Counsel says that inquiries from the 

prosecuting officer are inconclusive in that that officer 

cannot remember any submissions being made as to reparation. 

altbou he believes that he would have asked 1n the normal way 

for such an order for repa ation. 

Section 22 of the Criminal Justice Act, as amended in 

1987, contains the following relevant subsection: 

(2) Where after giving the prosecutor and the 
offender an opp rtuni 
questi n. the court -

to be heard en the 

(a) Considers that such a sentence should be 
imposed in respect of loss of or damage to 
property only: and 

(b) Is satisfied of the value of the loss or 

the court may impose such a sentence without 
further inquiry." 

It is clear in relation to this reparation order that 

there was no furthe~ inguiry. Accordingly, in order for the 

Dis rict Court Judge to have had jurisdiction to make the order 

which he did, s.22(2) had to be complied with. There is no 

doubt tat both prosecutor and offender's Counsel were given an 

oppcrtuni t be heard as o sentence general y but it appears 
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that they were not given any opportunity to be heard "'on the 

q~stion", that is the question of reparation. 

In my view s.22(2) learly provides that if a court 

is contemplating making an order for reparation then it must 

give a specific opportuni to the prosecutor and offender to 

be heard on that matter. In many cases a further report ll 

be sought. In su h a situation addi ional informa~ion as well 

as submissions 11 be available to the Court before making its 

decision. The importance of f llowing s.22(2) is e sised 

the lack of detail available in this ~ase. 

In various decisions of this Court on previous 

occasions, it has been said that reparation ought to be a 

reasonable sum to be paid back over a reasonable time. I refer 

to the judgment of Hardie Boys J. in Carroll v Police, High 

Court. Christchurch Registry. 24th September 1985. I refer 

High Court. Wellington Registry, 13th October 1986. In 

the latter case a man who had stolen $19,000 and who had been 

sentenced to six months' imprisonment was also ordered to make 

full reparation. It was held that an order for full reparation 

1n that case was not appropriate because of the sente ce of 

imprisonment that had been imposed and because. on his release 

from prison, the Appellant, who had very few assets, would have 

been ent rely relian upon unemployment benefit. 

Since I am satisfied in this case that the first 

ground of appeal advanced as been made out, namely that t ere 



was not an opportunity to be heard on the gues~ion of 

reparaLion, it fo lows that in my view there was no 

jurisdiction for the District Court Judge to have made the 

order. It is not ne essary for me ~o deal further th the 

question of whether or not such an order would have been a 

reasonable exercise of the discretion. 

I have also considered whether it would be 

appropriate in this case to order a rehearing. In view, 

however, of the sentence of four months' imprisonment which was 

1mposed, and th cir umstances of the· ella t as described 

Counsel, it would appear inappropriate t prolong t is matter 

further ordering such a rehearing. 

Accordingly the appeal is allowed in that the order 

for reparation is quashed. Other se the sentence of the 

District court ~ . " lS conr1rmea. 

Sp ller Rutledge. Christchur h. for el ant 
Cro~n Solicitor. c ris church. for Respondent 
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