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ORAL DECISION OF McGE~HAN -

This is a claim for some $16,000 in proceedings for bra&ch of 

contract, which I will outline in a moment. The b.(:"ar in9 has 

taken the full two days to the point whece at a quarter pzst 

six on 3 Friday night I start to deliver judgment. 

going to do that because I have a clear ) - 0 ~ 

view at tn1s point. 

It appears likely that if I reserve the matter I will not b9 

may be greater difficulty. i do ao conscious of tbs f3ct 

that despite tha relativelv small amount involved it is of 



importance to the fir t defendant a 2 solic or, his 

reputation eing involved, and i 1s impor ant to the second 

defendant not ~ly because t him $16,0 O s probably not a 

sma 11 aP:loti.nt, ~ also because ne i making end avours t 

retrieve h mself from pr ous personal diff cul ias in a way 

which this Court naturally hes tates to interfer 

that must bed ne. t that introduction I turn to he 

i S l3U.8S ~ 

The clai as ultimate fornmlated is ne a p a.ir1t~,if \,'i.f.b() 

al eges a written agreement th the second defendant, Mr 

ns, to sell to hi a fre hold paper at 

Stree . Wellington for$ 2,500 on a dep sit of $5,000 th 

he bal nee i cash on settlement wh ch was due under the 

document Gil 27 November 1987. ~ha ag~eement was entered 

into it is a leged a~ 13 October 1987. The 3llegation is 

that t}110 the fir t defendant Mr Lal 

as sol citor and duly a horised agent oft e second 

de endant and that he first defendant was ind ed acting in 

that apa.c for the ;;n.u: OS(:!. Failur to settle on 

27 November 1987 and fa lure t settle on a 1 

alleged as ares bseguent ncella~ions and resa e of he 

contract atd 29 January 1988 for a pri e of 

000 wi h se tleme t r 12 February 1 8. 

pu chase mad2 allegedly in reliance upo the ~nconditional 

arising n respect of bridging t1nance. ThE'J cla :m as 

u 1 ti mc:1 t 2 J_ leaded was or 1 s on resale of the proper 

$ 2,500; a ditional egal costs and disbursements $850; 

addi ional races$ .00 and the br dging finance expenses 

A land agents o ssion of $3,382.50 was 

abana ned, resulting in the figure of $16,212. 4. 

statement f facts was filed 2t commencement of hearing which 

1,::i1:qe1y e::;tablisl1es formal ma ters pleaded for the 

plain iff nd the statements of defence which were 

filed, leave as the live issue a guest on whether the first 

defend nt, Mr Lal, di indeed have the utho i y to sign the 

o t set stated and i not, que tion of liabili 
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of breach of warranty of author ty and alterna vely 

questions of deceit and negligence as agent solicit 

The second def ndant. Mr ns, further to these questions 

filed a cross clai er ss notice agains the f st 

defendant, Mr Lal, a leging specifically that he, Mr Lal, was 

instructs to enter int an agreement to purchase as the 

sec nd defenda t"s agent if, ne, the first defendant coul 

arrange finance and the purchase pric was $92,5 0. I 

alleges hat he, the first defendant. exceeded that aut ori 

give enter ng into the agreement thout finance ha ng 

been arranged and in a form which was not conditional upon 

the second defenda t arranging finance. In 2ddit n the 

cross notice alleges tha firs defendan owed se ond 

defendant a du of care as agent to act ~h due care, skill 

and diligence. I is alleged that s beached throagh the 

first defendant exesuting an unconditional contract as stated 

in circumstances where it was possi le there would be some 

confusion over precise extent of instructions and whee those 

instru tions were not written; also executing the 

greement when not conditional upon arranging finance: and 

failing to arrange finan e prior to signing; and ai ing 

to as erta n and ad se the secnd defendant in regard to the 

proposed purchase. parti ularly whether the second defendant 

would be in a financial position to se mo tgage; 

wh the there was adequate secu ity available for a mortgage; 

and as to the lil~eliho a of he second de enda t obtai ing an 

offer f finance. There are also common form ~llega ions of 

failure o take reasonable p ecaut ans to protect nterest, 

and t ake de care in the ircurnstances. ~here 1s a 

further cause of act on in simila terms but this time 

alleging du 

as agent. 

of c e as a solicitor a di tinct from merely 

Those re the issues. Tha c se is wh1cn mu t tur very 

mu hon its facts; and in relation ta those facts, t 1n 

tur depend very much upon credib lity as Letwee the fist 

defendant, Mr Lal and these end defendant, Mr ans. I must 
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necessarily spend 6 few moments noting the salient points of 

the evidence given by each as to ~hat occurred in relation to 

the issue of authority and related matters. 

Mr Lal gave evidence in these general terms. He nad been 

qualified as a solic~tor working in the conveyancing and 

co~mercial fields since 1983. On a previous occasion 1n 1987 

when associated with a different firm he had been introduced 

to Mr Lyons, the second defendant, and knew him as a man 

engaged in buying and selling and renovations o~ properties. 

0n 2 October 1987 a company. Radio Active Limited, in which 

he and anothec solicitor, Mr Brierley, were interested had 

signed conditionally to purchase the property concerned 

subject ta confirmation of a valuation satisfactory to the 

purchasers within seven working days. A valuation of some 

$91,000 or 2 little over for the p~operty. apart from 

chattels, had bean obtained and was not regarded as 

satisfacto~y at least by Mr Brierley with the result that 

that contract did not proceed onward. The valuation 

recommended a first mortgage advance of $60,000, subject to 

completion of work ~~ich might have been substantial. A day 

or two before the date of the contract presently concerned, 

that is to say shortly before 13 October. Mr Cleghorn a real 

estate agent, on Mr Lal's evidence, brought Mr Lyons ' . 
lD CO 

see him reintroducing Mr Lyons. The visit was due to an 

interesc on Mr Lyons' part in purchasing this property at 212 

Rinto~l Street. ~he asking price at ~hat stage is somewhat 

uncertain but a;pears to have been a little over $100,000. 

Mr Lal disclosed the previous offer at $94,500 t which I 

have just referred (on a conditional basis) and disclosed the 

existence of the valuation. Mr Lyons, Mr ~al says, thought 

$92,500 would be a good price if obtainable and instructed 

Mr Lal to make an unconditi0nal offer at that sum. Gi~en 

the risks of an unc0nditional offer, 1n which Mr Lal says he 

advieed, Mr Lal decided to go through the financing options 

with Mr Lyons to see whether the prop0sed transaction would 

be v1ao1e or in the slang of the day 'stacked up'. He says 

~ 0 discusses finAnce with Mr Lyons in relation to security 
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rnacgins. income and outgoings and also discussed the 

valuation to which I have referred. it appeared that on 

institutional p£acti~e cf the day, some 80% of the valuation 

price may be obtainable. It also emerged Mr ~al says, that 

Mr Lyons was renovating a property at 61 Tannadyce Street, 

purchased f0r $122,000 which Mr Lyons said would be worth 

$140,000 giving therefore au equity aft2r a mortgage of some 

$60,000 availatle on a collateral second mortgage to support 

the security of Rintoul Street Mr Lal's e dence was that 

he told Mr Lycns Tannadyce Street should be valued alsc for 

use as collateral but Mr ~yons said that was not necessary. 

It would value up sufficiently. The ability to service 

proposed harrowing in the light of probable rentals was 

discussed. as w~s Mr Lyons other income as self-employed 

builder. The conclusion Mr Lal says he reached was that on 

Mr Lyons figures he would have a monthly income of some 

$5,500 with a mortgaga outgoi2g of some ~2.400, tnat Mr Lal 

thought was on the high side, but Mr Lyons was confident he 

could service the borrowings. On Mr Lal's eviaence, 

Mr Lyons was to get an accountant's certificate as to income, 

which is a common institutional requirement, and less 

certainly pe~hap2 a valuation of Tannadyce Street. Mr Lal's 

evidence on that latter is not entirely consistent. Mr Lal 

w0uld make available the valuation already held on Rintoul 

Street. Mr L2l's evidence was that Mr Lyons prssented as an 

experienced businessman, with a knowledge of property dealing 

and development. and appeared to understand the discussion 

and what ~3s going on. Mr Lal at that stage was not a note 

taker. He took merely a brief note with some details. He 

did state in evidence that that was partly as by way of 

back-up his firm would make, or was considering making. an 

application to National Australia Finance (as it was 

~escribed) seemingly an associate of the National Australia 

Bank. I will return to that point. 

Mr L2l says that in Mr Lyons presence he telephoned the 

vendor's agent, a Mr Palami~is. who often as is the rasP 

real estate agents was nor 1n. If Mr Palamidis had been 1n, 
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Mr Lal says Mr Lyons would have signed the $92,500 offer 

intended. As it was, M~ Lyons left. He also left 

instructions, of a verbal nature only. to Mr Lal to put 1n an 

offer on his, Lyons'. behalf at $92,500 unconditionally so as 

to make that offer attractive. Further, Mr Lal says, Mr 

Lyons was to arrange his own finance. Mr Lal ~as tele oned 

back by 25r FalamidiE. Mr Palaffiidis drew the offer 

envisaged. Mr Lal signed it as pleaded as Mr Lyons' agent. 

It was accepted that day. , ~ is dated 13 October 1937. Mr 

Palamidis is reported as making some remarks 2bout what a 

good buy it was. Any real estate agent worth his salt makes 

such remarks and I place lit:le credit upon them; but the 

consensus appears to be that it was a reasonable buy at tbat 

price. A depcsit ot $5,000 was due. It was not paid. That 

also is common enough. at least in the early stages. Mr Lal 

says that he contacted Mr Lyons by telephone a couple 0f days 

later. Mr Lal's evidence was he jcformed Mr Lyons that the 

offer had been accepted an~ checked with Mr Lyons how he was 

getting on with confirmation of his income so as to apply for 

finance. Mr Lal told Mr Lyons to contact him, Lal. as soon 

as he could confirm finance. On Mr Lal's evidence Mr Lyons 

said he would get back to him. 

1 note for sequence and because in the end it prob3bly had 

bearing, pe~haps considerable bearing, that over 19 and 20 

October 1987 what is known as the sharemarket crash occurred 

(in New Zealand on 20 O~tober 1987) anci that of course had 

later wellkncwn financial repercussions. 

Settlement, however, was not due until 27 November 1987. 

Mr Lal'a evidence was he made efforts repeatedly to contact 

Mr Lyons as to progress. He did not succeed. He left 

messages for Mr Lyons to c~ll back. He, Mr Lal, did not 

write. 

calls. 

No contact was made. Mr Ly0ns did not return the 

Mr Lal gave evide~ce that he negotiated an extension 

of the settlemen~ da e from 27 November onwards to a date 

later in December. Whether that was done independently of 

instructions or following inst~uctions is less than clear in 
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settle on 27 November the vendor plaintiffs through their 

solicitor issued a settlement notice dated 1 December. It 

was physically handed to Mr Lyons by the real estate agent 

Falamidis on oc close to 6 De~ember 1987. Mr Lycrrn ·::l"!tc?.n 

contacte,d Mr On Mr Lal 1 s evidence Mr Lyons said there 

was difficulty in getting income figures from his 

accounta.nt. 

National Australia Finance as it ¼as called (or Back}. An 

application was put in. A valuation of Tannadyce Street 

needed for collateral. was ordered. When received on 

10 December it was at only $119.000 and was i.nsufficient it 

was said for the National Australia Finance appliation to 

proceed. Again Mr Lal says Mr Lyons would not answer 

messages and eventually he was forced to inform plaintiff 

vendor's solicitors that ths matter would not proceed. He 

said for what it may be worth, that he had a message from 

ML Cleghorn that Mr Lyons did not wish to proceed with the 

property as he could not afford it. 

Mr Cleghorn also ga~·e evidence. Its thrust was two-fold. 

Firstly, Mr Lycns was an experi2nced and :ndependent dealer. 

Secondly, that at the meeting concerned the position was in 

many respects as Mr Lal stated in evidence. 

I treat Mr Cleghorn's evidence with considerable 

r,2E1~rva.ti:in2. I think he was anxious to minimise his own 

invoJ.vement in this matter 2nd minimise to obliteration 

questions of his own influence over Mr Lyons. I hare no 

doubt on the basis not only of his evidence. so far as I can 

accep~ it, but also other evidence, that Mr Lyons did have 

some experience in business and property dealings previously 

and that experience was noc altogether small, but I have 

difficulty in accepting tbP image of a hardened astute and 

self-sufficient property de3ler to the degree which 

Mr Cleghorn sought to promote. 

situation as one where Mr Lyons and Mr Cleghorn were working 

very much in tandem, with M~ Cleghorn having a good deal of 

influence as to Mr Lyons' property dealings. 
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Mr Lal and Mr Lyons in iTself. 

Which brings me to Mr Lyons• account of the matter. He 

recalls attending Mr Lal is office and meeting Mr Lal along, 

of course. with Mr Cleghorn who took him there. 

Cleghorn knew his financial situation: th&t they went to Lal 

to raise finance in Mr Lyons' view from a solicitor's nominee 

company; and went there because his then solicitor ~ould not 

lend more throilgh that solicitor's nominee company. He 

recalled that the property at 212 Rintoul Street was 

discussed with enthusiasm. He, Mr Lyons, was rathar more 

conscious ot a good deal of work to be done on the property. 

There was a discussion about reduction in price. 

Lyons' acccunt that discussion and indeed mos~ of the 

discussions were between Mr Lal and Mr Cleghorn and they, he 

said, decided that he, Mr Lyons should go ahead. The 

financial situation including the property returns and 

associated matters were discussed. A financing scheme by way 

of first mortgage on Rintoul Street and a collateral second 

on Tannadyce was, he said, their idea. He was not shown the 

valuat~on on his recollection, although 1t was mentioned. Jf 

it was mantioned ~o d0ubt it was a matter of figures. 

Mr Lyons in evidence said that after a period he became 

unhappy about the situation. He lost confidence in those he 

He was suspicious that something was being 

However, on his evidence he did not raise his 

concerns at that time. He felt he sairl in evidence, 

intimidated, ana to use his word 'receded' from the 

sitc,10.t.io1L. Despite that, on his evidence, che upshot was a 

situation in ~~ich he was not prerared to enter into ail 

agreement at that stage. Rather. Mr Lal was to negotiate. 

and he recalls a telephone call to see if :he property ~ras 

obtainable at $92,500. Further, Mr Lal wa~ ca look into 

financing ana to report back to him. Lyons. 

then decide whether ta go ahead. As a corollary Mr Lal was 

not supposed so far as Mr Lyons was concerned to make an 
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unconditional offer for the proper Mr Lyons' beha f. 

ns remembers it as a short meeting. 

that he did no~ h ar again fr Mr Lal until the second 

meeting after he settlement notice received nor about 

6 De ember, but somewhat inconsistent 

of recalling a couple of tele ne conversations. 

was not told thee was a contract and ould not now remember 

wb.:::,t 1,,Jas so.id. 

J\iix:: l . 

Those ware conversations between himself and 

ppened at this meeting? What ar angemen s, if 

any, were reached? For the most part I am satisfied both Mr 

La and II[r 

qivinfJ mo tl1.':cir 

dence honestly 1n the sense of 

ese t recollection. Ir1 rc~:latio,1.1 both I 

make some allowance as to the unconscious influence which 

always worl[ in these ma ters. but I can nevertheless say that 

for the mast pat I accept in its es ntial framework, 

subje t to certa n adjustments which I will mention i a 

moment, the evidence of Mr Lal. I say tha n.o ths tan.d in,;r 

some concern I have hat there was a ood deal more 

discussion between Mr Lal and Mr Cle n than ei her now 

remembers, or cares to remember, and correspondingly probably 

leghorn; althcngh I am satisfied he was 

more in lved, and much more involved than he hi~s lf no~ 

remembers, at least at he e2r y sta es of the meeting. r 

express that preference notwjthstanding some cancer I ci1so 

fee as c the possibilities of 

speaks rapid y and softy th something of a b&ckground of 

India. in 01.12,tionG. ns has some deafness problem which 

seems to come and go nd Mr Cle rn at times has something 

~ake allowances for the p ssibilities wh ch 

arise, but ha ng said that I must prefer i i t s e s s e rt t a l s 

ClE!H(;(:; of Mr Lal. His recolle tion judged on the basis 

of present eme2nour and past personal istcry is clearly the 

more .rel able" He remembers better. The events and the 

sequence of which he spsaks are essenti l]y credib e 

are the way th ngs ight well have happened in as licitor's 

office immedia~ely before the sha emarket rash and in the 



atmosphere of the t That wa 2 somewhat giddy atrnos 

of rising prices, money easily b rrowed, high r sks aken and 

·s,t1cce·(~d.in.~r,. I 1Ja.:=: an 21.tmo:CJ e where a client mi t well 

be to d. if seeming to be a businessman, to g0 and find his 

own finance and get the bes of the deals which wee 

a va i J. a b 1 a . 

presented well to Mr Lal. Mr 

background. spoil unfortuantely 

ns at h s meeting 

ns has had a business 

but le,::;, ng 

11.1r:: ~1x1 :ficar1t,. 

m th attributes which a e I'.l() rft~~ D,S 

I consider he was not in fat such n 

accomplished dealer as those invoived may l1ave elisved. 

certai ly not as a complished as pr0bably Mr Lal believed, 

but neve theJ.ess he would have looked the part of the 

self-contained nd ec1s operator anxious too tain the 

cash offer and canfidenc in t~ose pre-crash 

days of being able to fund fina e. 

I do not think he abs nee of notes or even confir nq 

let er, given the atmosphere of those t s. and I must say 

t regard o Mr Lal's relative inexperience and p rhaps 

overconfidence. as being so very surprising. Ma.n:sr on tti.02:,::,, 

points on learn che hard way, and somet e :-ha1- leBson is 

not learned for many years. Ace pting as I do the framewo k 

of M:t: Lal's dence there ar nevertheless some adjustments 

which I cons der must be made. 

The fiKst is I do not accept that Mr al was to be totally 

out of the ct re o the Jraposed obtai ing Jf finance if 

the offer was accepted. I 11 accap the understanding was 

that the primary obligation rea ed on Mr ns. 

get a certificat from accountants. and perhaps a valuat on 

e Street if it was needed, and was t0 look fo~ 

hi2 lrJ'OU,l,d National 

Australia Bank Finance Mr Lal's own wor 2 as a 

d not be done until 

he a~c ntants materials were sup li9d as re uested and 

until and unless a valaution on the collateral. secur f 

e St=eet was supp ied. 



p rticular hurry by the standards of ~ set 

was a good six we ~s away. Second y,, am sat sfied that Mr 

Lal di not 1n ta t show Mr ns the valnati n. The 

essenti 1 details I a ept were stated but the documant 

itself was not supplied. Thir ly, and imp rta~tly. during 

the course of this mee i~g probably towards the latter paLt 

after it had be n agreed that Mr La would make a $92.50 

anditional offer on Mr Lyons' behalf and afte financial 

decails had been iscussed and ic had een agreed Mr ns 

would make the pr mary sea ch for finance a 

documents nesded. Mr Lyons I ac ept di become 

I would accept inward c .Et 11(1 l 

from the prcpc1::::a, Be may have one so as a eflection of 

parano 2 whic can follow on fr 

history r it may have been as 

prob ems of hi pr 

le bus ness decis on. 

Whatever the reason I will accept thac occurred. bu he did 

state this change of hear . In his words he 'receded' 

The a r iUHJeinen wn1 h ha been voice and 

were und rst 0d were not countermanded hi 

susp,ect that Mr ns now believes what occurre6 was what he 

wanted to occur foll ng that change of eart later in the 

meeting but whi h he did r 0 direc I must say in that 

connection hat I accep Mr Lal's 

celt3 ~ne contact etween the ir a few ays afte£ 13 

Oct b,sr.. JYLc ns' dence was of recollecting one or two 

na conversa1ons wh ch he says ho did not me tion a 

contract enter dint but which he could not othe s::e J~ecall 

re o~d I do not accept th& 

de :8 -~ 

onseguen~es be~ome clear. Fi st t' 1 am aatiefied that Mr 

was expressly au horsed at this me~ting to sign the a fer as 

tl:1,,, si:~cond 

follows hat the plai 

se ona defendant. Mr 

relating to contract. 

e nd. the co ract being authorised 

ns. in that fash on it 

iff must have judgment against the 

ns. on the fir2t cause of action 

It fol ows also that the first 
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defendant Mr Lal succeeds in the sense of successful y 

defending the pl i tiffs' hir and fourth causes 

action based on.absence cf author ty. 

se ond defendant Mr Lyons des not succeed in his cross claim 

against the first defendant Mr Lal hs first cause 0~ 

action asserting breac f autho.rity. tl11"! Sf:)COnd 

de:E,2ndant' :::: , i.li!r ns, second cause faction, negL1gence as 

an age t and th d cause of action, negligence as a 

solicitor. I do not onsider the particul rs of negligence 

al eged against Mr Lal have been made out. 

J.:c.l Ht'{ ew where there was sue possibility of confusion over 

the instructions (even all 

difficul ies) where someching particular and r rther was 

The offer ta be made specifi l 

The solicit r or gent was not obliaed to 

arrange finance efore the offer was sign0d. I 3.CCi?,pt Mr La1 

did make inquiries as to the s cond defend nt's fina ing 

prospects and that t were suffici nt given the second 

defendant's ostensible business abilities and bac ound in 

tt1at atrnc~s re pri r to the sha ernarket rash nly a week 

late All that was ~easonably to be expected give the ease 

oi: f r1a.nc :i..n,;:J a I c'l. o 

not acc0pt the second defendan 's allegation f ~egligence 

against the first defendant. 

tI1.r21:e 11 be judgment to he plaintiff agai~st 

the second defendant in the sume of, as red ced, $16,212.44 

plus intE,rest. I am not prepared to award inte est running 

from a period as ear y as that claimed. 

that interest should no run before proceed ng issues nd 

in th se ase I am no prepa ed for it to run until after the 

summ2r7 judgme t application. wh ch was not pursue and which 

del matters to a certain extent, was disposed of. 

Ac ordingly int~rest 11 run at 11'.::" per a.nn11IP s1mp e n 

$16 21~.44 f om, but no before November 1988 down t da e 
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questi n of costs s one I in end t asp se of now. 

This is a matter which shoul not be allowed to fester any 

longer. The plaintiff in this cas has had a ema kab easy 

ride compared to that of many. It has been matter of 

preparing the case and bringjng it int a Courtr om thou~ 

re involv~a. t ha also involved a summary judgment 

applic ton which i end was not pursued. 

is en itled o some costs but l be sma 

The plaintiff 

The 

plain iff 11 have costs of 1,000 plus disbursements 

against the sec nd defend nt. That ove ~ costs in relatjon 

to the summary judgment appl cation also. Other claims 

plaintiff against first defendant 8na the 1 im 

defendan a inst first defendant are d1s ssed. 

the second 

not 

al ow ~osts t the first defendant Mr Lal. Some file notes. 

certain ya c nfirming letter, ~auld have 3Vaided this 

litigation. One hopas the lesson is learnt. 

RA McGechan 

Perry Castle, Welli on as a s fo ibson Sheat, Lower 
Hutt, for P aintiffs 

S~evens Partne s. Wellingto~ for First Defendant 
Treadwel s Solicitors. We ling~on for Second Defendant 


