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Facts 

The plaintiff has for some years traded under the 

trademark "Blue Boy". It markets icecream and other 

confectionary. It does this by means of a chain of 

franchisees spread through various parts of New Zealand. 

The plaintiff 1 s trading operation involved a commercial 

association with each franchisee by which it provided 

icecream and other confectionary to the franchisees. The 

franchisees would parade these products through the streets 

of their respective franchise territories. marketing them 

direct to members of the public. In some cases the sales 

were made from vehicles which periodically stopped in 

various parts of the town and countryside. In other cases 



the sales were effsc alBo fcom the 
. . . 

ven1c1es at various 

. 1 ~ . soc1a. an~ commun1 ga rings. 

One of the franchise territories occupiGd ~he aoutheLD 

acea of the Nor h Island includi part of Palmerston North 

and the Manawatu. The defendanc was an loyee of that 

franchisee for 2 ~e 1 of approx tely 6 months. The 

defendant then toot ove~ the franchise f om his empl r 

from l r 1989. Whe negotiations and formalities had 

been c lated th the pla ntiff, the pla nti.ff and the 

a fendant entered a a formal franchise agreement on 22 

Ja~uacy 1990. Pursuant to a agreemant. defendant 

rya he plaintiff an i tial capital sum of $10.000. Under 

the agreement. the defendant leased the appropriate van from 

the plaintiff. The van waa m8cked witb the appropriate 

c lours and markings to adver ise its role as a vehicle fr 

dietribu ion of Blue produ~ts. The agreement contained 

a r1 f ~enewal on t part of the franchise but 

nvulved an in tial te~m of three years. exp1r1ng 31 Oc obe~ 

1992. 

The plainti f and the defendant duly embarked upon 

their commeccial relationship, th~ laintiff sup~lying the 

product and he de enda selling it. Unfor unately. 

difficu ties devel b~tween them wi n a ma ter of 

mo the. In his j nt I find it unneces ary to a r at 

any final f ctual nc eions but he ear certain stc ng 
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indications that the van supplied by the plaintiff to the 

defendant had mechanical deficiencies. In addition. the 

defendant made various allegations of shortcomings on the 

part of the plaintiff. These included claims that the 

products were not cost-competitive and were of inferior 

quality. The projected turnover and profits were also said 

to be less than the defendant had been led to expect. at 

least on the basis that the defendant was required to work 

only a reasonable number of hours. 

The difficulties between the two parties were not 

resolved and in April 1990. the defendant made plain his 

intention to start to purchase and sell icecream obtained 

from another source. This he began to do and. at least at 

this hearing. Mr Cleary does not contest the fact that this 

directly conflicted with clauses in the franchise agreement 

which precluded such purchases. Indeed. for the purposes of 

this hearing. Mr Cleary accepted that in the finish the 

defendant repudiated his obligations under the franchise 

agreement. 

It is common ground that the plaintiff consistently 

opposed this attempt by the defendant to break away from 

their commercial relationship. As to the purchases from 

elsewhere. the plaintiff relies upon the following clause in 

the franchise agreement: 



1':L ;;1.) {ii) 'rh01::e,:~ftt;;,,r: t~h. 12 1carzcr1L:;ee ,,hall pnJt:c.·:ha.EH:: fi:mn aind 
c fcom the Franc eor or a supplle~ ppro 
in writing the F~anchieor the ~ro ts and 
accesso products such s Blue Logo's 

he like. Fcanchisor warrants tbat all 
pcoduct8 lied will be price competitive and 
gual ty competitive th suppliers of products 
sim.ila1~ :~!:£. n,~,tur,;:; "' 

The pl intiff further r~lies 

11 c nduct the Prancbiaed 
operatiots and promo e the sale cf the products 
in th0 t@rrito and the mutual buGiness 
inte~ e w of the Franchisor and the ~r nchisae 

11 no : 

( ) Sel product8 other than h~ Fcanchisor!s 
from he Venaing Vehicle unless approval 
fcom Franchisor has bean obtained; 

ii) Engage in any manner whataoeve~ in 
sa e or ~reduct on of any products ~hi~h 
ace in competition which the Franchi or's 

The defendan~ has made it plain that not only does he 

sh pact company frora the plaintiff bu that hs also 

shes to commence employThent 

will be operating a om~eting bus ness di8tributing 1cecream 

anal ke prod~cts direct o the publi from m0bils vending 

vans. The plain if says that tnia wculd contravene a 

restcaint of trade clause in the f anc ise agreemen. name1y 

furthermore the ranc ea and he guarant £ do a 
each f them do~h jointly arrd s~v&rally covenant ~~th 



the Franc isor that neither the Franc isee nor 
guarantors nor anyone of them either joint o~ 

11 carry on or engaged concern~d or 
empl di ec~ly or indirectly either alone or 
jointly th a other person o~ persons or 
either as princ pal, partner managec. agent. servant, 
assistant. employee. d rector. shareholde or member 
in a bus ness s lac to the Franc sor's business ar 
dealing th or pr di products ors r ces s iar 
to those of the Franc sor 1 s for a period of years as 
·;2; 1et c,111t izx 1~5:11st~ t[~ t~t tti•e f.c;_tted.n.1,,9; u 

Th0 pla nti f ha br t proceedings against the 

defendant cla ing damages an njunccio based upon 

breach of the franchise agreement. As part of those 

9roceed nga. the plaintiff in the meantime saeks an inte 

injunction n a more restricted basis. Tbe particular 

restraints now sought in this hear ng are as follows: 

"l. Restraining be defendant from acquiring any 
~coduct othec than fr the p aintiff for sale 

the defendant in the o rae of his busines~ 
as a franchisee pursuant to she franch s 
1Ek 11.J r· ii?. t~ 1[;tl t~ r1 t d, ,a t 1a ,d 2' 2 it 1111 d x: 1r 1 9 C; b- -t~~ t ~;f ,:~ (~i r:\ t h. (;_:: 

plaintiff as franc sor and the defe ant as 
franch see. unless the defendant has first 
obtained written approval from the 
(paragra (a)(i) of Statement of 

IP la. ir1t iE 
la im} , 

2. Restraining the defendaat from selling in the 
course of his business as franchis~e pursuant to 
tl"li\~ -f:r;i:nc ist~ a9,:,:·£; 1ein 1~r1it c1atedL 22· .Ja.r1·~1aL3:·i' 1990 
between th8 pla ntiff as franc sor and the 
defendant~ franchise. ny produ t othe than 
any produ t acquired f om the p aintiff 
(~p2J:car;sz:.£~. Et ( 1 -of t~2t'tt-:1nf1t.t 'of c: ;~1Yit .. 

Res raining the defendanc from eithe jointl r 
1:i e·v,2; .1: a, 1 

[ empl 
,3i l O· ilf~ 

ng on or being enga 
either directly or ind rectly either 

intly th any ther per on or 
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persons or company either as principal, partner. 
manager. agent, servant, assietant. employee. 
director. shareholder c~ member in a b~siness 
similar to the plaintiff's business or dealing 
with or providing products or services similar 
to those of the plaintiff 1 s for a period of two 
~YB/iJ.:cs f i:oin t.111&~ ::l,at,f1: (Jf ttils ()t:tli.~·r:. () 0~ 

Of the three rascra1ncs 2ought by the p~aintiff, ! 

hav2 heard no real opposition £~om MK Cleary as to 

restraints 1 and£. No doubt that is because the defendant 

the plaintiff nor to enter 1nto any compclting business with 

himself as the principal. The real issue concern& restraint 

If grancea. that would ha~·e the effect of 

stifling the defend3nt'B plan to commence or continue 

employment with his father. The defendant says that is of 

special concecn to him b0cause he has no particular 

qualifications or skills and that in the current economic 

real possibility of employment. The defendant. through Mr 

Cleary, concedes for the purpose of this tearing. that there 

is a serious question to be tried. The principal focus lies 

upon the strength er weakness of the plaintiff's claim and 

the balance af convenien~e between the p~rties wi~h 

associated disccecions=y matters. ~lthnugh it is co~ceded 

chat there is a serious question to be tried. it is still 

necessary to briefly consider the question of liability, 

because the other matters cannot be considered in isolation 



uest onably, in thin c2se thsre is a serious 

quest on ta be tried in th sanee that here is e 

ov aenca to d~monst~~t an arguable case of breach of 

the d andant. Egaally, n the 

me there 1s arguab ya case that there w1r s0me oreaches f 

cc:,n.t,:a(~t plaintiff. One of the qu9stiuns which 

reseed at trial is whet 

~~r breaches cf erms 

which involved bligations that were interdepend~nt with 

thos~ 0 tt~ defend~nt. One of the questions might ~el be 

whether any brea hes on the part the plaintiff wece so 

significant that they effe~tively released the defendant 

from his obligations ander the franchise agreement. 

stage counse have not attemp ea o 3mbark upon 

not so serious tha released he defe ant com n1 cwn 

niJ that to 

,a O C ~ ~ 

an 1nce£1m 1nJuncc1on 

would fo low that he~e 8 an ar able case of breach of 

contract ~Y the defendant in failing o c rry out his 

numsroue oblig2t ons under :he franchise agre8ment a jn 

pur has ng ompet ng goods from els~where. 
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On the face of it, that would justify the serious 

question element for the purpose of restraints 1 and 2. The 

principal area of argument, however, concerns the restraint 

of trade provision referred to as restraint number 4 in the 

notice of application set out above. Here it seems to me 

the position is less obvious. Because it is intimately 

connected with the justification for an interim injunction, 

I need to deal with it in a little more detail. 

On the face of it, for the defendant to commence 

employment with his father in a competing business would 

constitute a breach of clause lS(d) which I referred to 

earlier. On the other hand, it is trite law that the Courts 

will not enforce terms in restraint of trade of this nature 

unless such terms are reasonable. Pursuant to s a of the 

Illegal Contracts Act, it would be possible to enforce such 

a term in a modified form if the term were held to be too 

wide. It might well be the case, for example, that this 

particular clause might be regarded as too wide in its 

geographical scope, having regard to the more limited area 

of the franchise territory granted under the agreement to 

the defendant. All else being equal, it might also be 

thought that a remaining term of two years would not be 

excessive. 

However, this brings me to the most critical question 

which is fundamental to the legitimacy of all of restraints 
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of trade: the question is whether the plaintiff has a 

legitimate commercial interest to be protected at all. 

Obviously in determining the reasonableness of the scope of 

the restraint. the restraint should be no wider than 

necessary to protect the legitimate interest but in this 

case is there a legitimate interest to be protected? 

In that respect. there are three potential interests 

which have been discussed by counsel. One is goodwill. I 

emphasise that I do not try to come to any final decisions 

on any of these matters in this case. However. it is far 

from clear that there was any significant goodwill in this 

case which needed to be protected or could be protected by a 

restraint of this kind. It was not a case where the 

franchise was associated with business connections with 

retailers or businessmen. at least to any substantial 

extent. Rather the principal operation of the franchise 

seems to have involved direct selling to the public. many of 

whom would be children. I take it that it would be mainly 

a case of attracting members of the public by virtue of 

physical presence of whatever icecream and confectionary 

vendor happened to come to the attention of the public 

present on a particular occasion. I doubt. therefore. 

whether goodwill is particularly strong as the interest to 

be protected in this case. 
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The second poss ble nterest to be protected would be 

confi ential info~mat on. Common or example. thee 

t be cien if c r echnological techn ques o~ s omer 

lists whi h ould be regarded as particular secrets. On a 

somewhat li ted s rvey f the dence in nis case. I have 

t been perauadsd that there 1s significant 

confidential info~ma n here either. 

9 third class which has been discussed in the case 

is often ref reed to as "know-how. It eem2 clear that 

is defenda t has rece the benefi of quite detail~d 

information and tuition in the tee gues of marketin~ these 

products. Hcwgvec. there is onsider~ble doubt as tc 

whether the Courts will pcotect mere how falling short 

of onfidential inf rmation or go 11~ ee in particul r 

[1987] Ch l 7, 35. a dee sion 

followed in a numbe of New Zealand decisions wh have 

been u eful ollected in Brown nd Gr nt. The c~f 

In e le tual Property in New Zea and para B-14. n l. 

I have raversed these matters not in orde to ar= 

a any final conclusions nor becaus thee is any d0ubt over 

he resence fa serious uestion t be ried but in oc er 

t indi a e that he plain iff's case as to restrai t of 

trade s far from conclus ve. 
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of factors which favour the grant of an interim injunction. 

I accept that the plaintiff has a strong case, that the 

defendant has breached the franchise agreement. that damages 

would be difficult to quantify. that there are strong 

indications that tha defendant will be unabl8 to pay damAges 

and that the pl3intiff will be in a strong position to ~ay 

However, I must WBigh those carrsid~r~tions against t~e 

fact thac apart from restraints 1 and 2 that I have referred 

to earlier. the real thrust of the plaintiff's claim tc an 

injunction is to prevent the defendant from working as au 

employee for a competing employer. Foe the reasons 

discussed earlier. I have some reservations as to the extent 

to which at trial that particular aspect of the plaintiff's 

claim will succeed. At a discretionary level, the Courts 

have traditionally been tendec towards the right of an 

individual to obtain employment. In that respect I have 

been particularly assisted by the judgment of Thorp Jin 

at 95,630 and 631. I set out four factors ~hlch ~eighsd 

with the Court in that case becaus8 I consider that they 

11 lit1 C·On.sid.f~~ring tr1,at XTI.f/Jt.t.(~£ I ~]cl'fi Etffi,2(:"tE~(j t~·y ·eo1.1.r 
fa_ctorz: 
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l. It ls quite clear that the restrictive covenant 
is too wide, being unlimited in area. and the 
Court must surely be slow to enforce by interim 
~elief a covenant which can only be enforceable 
if the cov0nantee persuades the Court that it is 
a proper case fa! vaciation. 

7he alternative cause of action for breach of 
contiden~e is at best a difficult caee, 
J),:;1I:'~l,.~1.1lar:l7 a1;.:,; to th;:; \:hir•i 1.:, 1~,,::t i..n ~~Q.90 v il.J'l. 
£~J_?g:_:t; __ RfLq_},X1.~_g:fj>:_ ".1969) RPC •H/47, ;;i.::oof of 
tif.'.liilltb,or: i g;:,~~c] l3_Se {Jf: c:~:1·t1f~ i-d~?,it;t i;;~. 1 ir1:E (}'Cff~at;, io-11 to 
t~e detriment cf the em~loyer: M~ Colbe=t 1 s 
i: ::~ I. i -:1. ~) C 8 o n W ] .. l S Q r:i. • ~\~,e, l. t );: X t. e 8, c~ f.' r ~- ~l i l t:l .G. n f l 9 19 ] 
GLR 112 may p~~viae tha answer. but there is 
insufficient on the papers to Jet~rmine whet~er 
or not that Bill be BC. 

3. The caGe has some similarities with Manchester 
CJ e 2H.ii r-:.9 Co11.1vJ!nY~ L ::.mi~f~d v Jt1.>ht~' ... f~l ea.n inq, 
;;. -~'.; _[ ,,.,,[ i, C •?. s "" I, t ;•:1 ~ .~~ "·" .~,:p. C• r. ( 't:i Il .r \Ct!:~ f.} ,. lihJJ C: !{ 1 Cl X1 ;1:: fl ~c p S1 6 ,,;J, / B 6 lJ 

j11~gmeut o1 Sinclai~ J delivered lB Ju~e 1906), 
during the cour •~ of ~hich ~is Hono~r comme~te~ 
1;1 t p 9 t tta. t: 

' ... no peraon employed at the level of 
the Defendant ought to be placed in sucb a 
position that her f~eedom to sell her 
services is to be placed undec any great 
c,onstr.aint 1 • 

The def~ndant•s position in the Cemac 
o~ganisation. at least on the information 
presently before me. sgems no higher than that 
of tt:,i,a d.,2!:i:C'!I1d,;1cnt irr the Mart.r.!heeJ.i:.!,:: c.::1:i::,e in 
relation to he~ employer company. and the 
significance of thid factor has certainly not 
been reduced by the enactment of th8 Commerce 
Itr;t ~ and 

4. Although cemac bas offered Mr Tate his job back. 
this seems to me a totally unrealistic option: 
his prospects of advancement in that 
organisation while he was busy prosecuting a 
defence of the action it has brought against him 
would be slight. and the whole idea savours too 
much of an injunction reguirin~ a pereon to 
accept •t::·mpl.oymr2nt ~19ainst h1:s or l'.h~r 111U l. 11 

I consider that the present case is hro3dly similar. 

The plaintiff 1s a commercial enterprise seeking to protect 
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its commercial interests by inhibiting competition in the 

form of the opportunity for an individual to take employment 

with a competitor. The hardship which would be caused to 

the defendant by an injunction in this respect would be very 

much greater than the converse to the plaintiff and it is 

far from clear that at trial such an injunction would be 

vindicated. 

Result 

I uphold the plaintiff's application so far as 

paragraphs 1 and 2 of the amended notice of interlocutory 

application are concerned. An injunction will issue 

restraining the defendant in those two respects limited, 

however. to the remaining term of the franchise agreement. 

that is to say until 31 October 1992, or until trial or 

until any contrary order of this Court. whichever shall be 

the earlier. 

The plaintiff's application for an interim injunction 

in terms of paragraph 4 of its application is declined. 

Costs are reserved. 

R L Fisher J 


