
IN THE I--IlCH CO(JRT OF HEW ZEAL.AJm 
A UCKJ .A1'>fD FJ3".JISTf-i'.Y 

h)·-TQ: 

8 Febnrnry 19S:,C) 

S. Stc,ke~ for Plain riff 

CP.2091/E7 

NOW' 
fiECOM!iliENtlrl!) 

J0f1~7)_Ar,,T 2;ANDf .. IAN ~-:3 Ivr YTHE 
L .. Lr:'.I l TE I) a duly i.ncorp(:-rat-tc: 
·::rimp2ny 
cffke ,H 
Buil(:ing,, 
Auc;ci,,nd 
busi11c8s 

having 1 ts re;si~t,:m~d 
2ud l?loor, Ctr;trecourt 
131 · 1-H QtH';;:"::1 Street, 

ar1d carrying on 
as s.ht~r,~broki~.rs 

Plaintif; 

JOHI\T __ Ivl..cJ( I ",i TR.) CK cf ;:32 
',;Vbang:,;:iarna Rt1 c1(, \Vbang~,paroa, 
l\forth .A_u,.:k.Iand, Co112pany [!1irec(or 

(LR. Joye:~ QC fr,r Oefencrn.m 

o F'ebruary 1990 

purchase en his bebalf 15,GOO f>uo N:idonaJ C-c:rporatiou sban~r,, 5,000 Chase 

The plai.11 ii rT 

i::Ed so.. T'..H:~ d•:::fendani has ;11:,t Daid the purcha:.;.e pri,~·e :p'.rn; brokerage. 

";i,: test", Le. :o be aI ma:ket prkts ruHr:g on the shnremarkrt on th;:: d,,.y ,:;f 

purch;:;.:~e,. Tte defc.ndant cl::iirns rbn he instrn-::ted tfr,:'. plain.1iff 1.0 i:iurchase the 

,:,harc:s un!y m., or hel(nv. a specified Hmited price in respect cf e,;d1 r.hare, 

prices for each category of shares abcv e the Iimit he 

under rhe con tracL 



Counsel. :ire agre:::d t.hat d:1~re are no legal issue~ involved. If t.he contra~:t 

were :;;s 1:11(;; ph~,intiff alleger, the .:ldr:.ndant in HahJ.e to pay th.: loss tl1e piaimi.ff 

suffered. 

fo:ble :,-:, 1he pla.inti ff. 

The parties hay,.:; reached agr~e:ment as to quantum. 

at wl1ich rb.~. plaintiff 5,,1lJs(:qu~ntly ::iCtld the share:;. 

J no\v propose ilJ rc·1iew the evickn,:e ti:,.01. be?.rs cm that factual issue, 

I con~mence \Yiih th,:; telephone discussion of 21 ()c:.obGr 1987, 

:he day after w)nt be cc.me k,'!IJ'Nn a:.:; '"Black Tuei~day", i.::.. the day 'Nhen the 

sha rem a :ket :starteG to crash. Tbert lrnct b.~;e,n a dramatk faH ;11 shs.re prices. 

$75 .OOC. He ckcirkd actively J,1.ftcr 

some prelirnir.ary discl1r~sions with ocht,n: •:.hat mor:ni·1]g telep,hon~d the 

\vhon.1 he l1ad. had. d.e:~~li.ng[; 011 (:.-nl~, 011e previou[~ occ-1:l,~J1on~ 

di.scu:;;;sio~n.s about t.ht- rn.0 1i/ernents ie)f the sl1.rtr;3rna.rl.:et particul,irly o~/er the 

and the pro:sp,ects for the future. Ther,: ;;,pper.i.recl to liave been a parlic,Jar 

:iiset:,sslon about d1e likel.y prm:pi::cW for Euro :\1atfonaL Tl.le 011J.coir1e v:;;;.,s ttuH 

1he plaintiff rlaced. the Drc:trs to buy lO wllicb [ have airei1dy n::ferred. 

,As to the tenrrn of lh?J order ihere is oi. nrnrl:.ed and v2utl <1ifference in the 

I said. to 
Na.Uor::.~.1, he 
$2.20, dolng 

l\111· ·v-lt•.i t\-; '\\.'hat sort {Jf prices H.re ·vle I,ooking .at :for lZuro 
wai; of tbe opi•1inn IH'. cmild ouy them for me 1,n1,:5er 

a c1uick i.nental ca!cul\1.1:ion I worbed om 15,GOO at $2.'},0 
\7/CLS going to th:::- ru:·:rJund the. $33,0(HJ mark~? thtrt ·\vas. ·t,;;vl1e-11 I gzrv-e Evlr 
\llhi1:e tirf: h•strncdnn lo buy, I said if you ,:an buy unckr :j:2,20 
,,::ert,d.:ily l" 11 take 15,000, vve 1aVi~c:r.: bri,efty mt "N\lat Briedey opened 
up al and off lurnd l think h w:Ji:'1 ,,ome•.;vhere r.round S:.3.45 to $3.50 in 
the mo:·nirig's trading c; '.vbi-::b I placed a Umit. of $3,8{J :md ubo 
ordered $5,000 c:has{~ at no rnore th.aJ:1 $3~70"~., 



H 1s the resolution Df this conf!ict :,f evidence th?.t wiD tv,e decisive on 

whtther the plaintiff 1s endtkd 10 ~u...:cc.::~d in it~ d:~lm. 

in[,:,tuctiofl [orm in f·,~speet oE i;:·ad1 of the three shares. The formt> rtcord i;he 

number with the: phti1J 1dff and ln e~d1 case the n&.mc of t::i.e slrn,res :md the 

SJJace v>'hcre there is printed Che •.vo,\J "'limh'' and dso is pnn!.,:>d: 

.:c.1::· = Fi::-;:.ed 

f' '"' Pref' d" 

Id:r White P,Xplabed that L i.s m this pc.rt c,f Lhf': fonn li1ai. any limi! tc, the 

pri,:·c i.c:::i be ,paid for the :;.h,:trf:S is noted. H it is to be a firra lb1it it Wi)uld h:1.ve 

n1e,ans :hc3 the [Jur.:h a:~e is to be '.;:i.t best", 

Sh::Htiy after tiJ~ !:eleplwne c:nnvers~tlOI! ;,be. defendant al,;(1 ma:,ie notes 

"Blierlev (3.70 - 3.80) d . . • 

Cha~:e i::~:. 50 ·· 3 ,70) 

12,tffU National ('.1:.0 - 2.20)" 

1T.h{~ caicuJations that the; defenclant did as !J) the likely cosf LS n1 e.Btch_ case. 

baS'.ed oa a pri~.~~e half~ 1.vay bet~vee11 the prices in lrrackets, Le. $3 .75 fot E~.rieriey., 

Including t,rokerngc, \Vas going to 1x~ a HuJe o,er $70,00:1. 

upper price it1 1each case: 1s ihe price that th~e def.end:.:1n·t no 1~v says \l,,/B(S the 

llrni t I1e :~,pecified. 
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No paymeni. for the -;,hares hav:ng be~n r,:!cdved, on 11 November 1987 

t.he plain.tiff ser;,t a ~;tate1nem shcvdng the an:uJ1mt due $!3 ·r /~78.20. Th,; 

''ACCCHJNT 587079 

Vti.TH REFERENCE TO THE A"TTACHED STAT5NIENT rv'liA'f l POINT OUT THE 
FOLLO'NJHG ANOMGLIES (sic) WHICH ] HA VE ALREADY HIGHLIGHTED 
IN i\" {J:3TTJ3R DA.TED 2'7 OCTOBER 1987. 

1 / I HA\/E STILL t'-fOT R1:~C.E!VED A. CHEQUE FOR }2.0-::./5 F()1J. THE 
B:\Lil.J~CE OF TBJE f,RIEm~ ''{ (si~) SlIAR.ES: I SOJ,D. 

2 / l HAVE 1'ffi 1..1ER PLACFD !;.1'•-J"Y ORrniR~\ FOP. TBS CHASE, BJ::.IERLY 
(sic),. OR ElJRONAT!ONAL SHAP£5 '1{01.l SENT J\;rfE ON 23/10/37. 

AS STATED IN i·:{Y LA~:;T LETTER I 3TILL AV1/A.IT Y(}UR CHEQUE FOR 
$2M.75;. "\VHICH l TRUST I 1ivn;r RECEr1/E 'WITHI.N 'i DAY.3." 

(kfend,,rnt i:mt had cmwe cUfficuilty doing sc. Fhrnlly. he ,~ach,:d ih.e de1'endaf1t 

Ii ::;eem:3 prnbabie t?rnt Lbis \1VV.:s ~:,,11 "':.-' Novfmber. 

Novernber, bm l do 1101- fhink that w be 2:0. tv'!.r \Vhhe s·aid 1 .. bat th'. dek:ndant 

d.er1~.e~:t p!acir1g; instr11etio11s to b~L,1y the ~~;.t1.,n.I•L··::~. 

tile (lefende11n that th,! r,lz.int.iff tr1r;;o--recorced te.,:ephone cou•ie:::n;ations of tbi:, 

kind. He at20 said that if the d1::frrdmH vvas in. finarn.:ial difficulti,::s In pc~yircg 

T11c defendant in 

a;":.d that. Ivfr White daimed that there were no Urnhs pl:~ce:! on !Jw :,1rd•:,L 1.llai. 

lh::: inst.rurti,Jm, 1vere to buv "al best", a'.1d that it is :::ell re~ordt~d on t::J.ill"::. The 

sc)licitor~ 



6. 

Tl,e i:lefondant's ::,olicitor 'Nl',J hir O'ComH.iL a r,Glicitor in practi:;::; in 

Tok:mn. Mr O'Connor in his evidence c:unfirrn,"':d that on or abcmt 23 November 

tht: defendant telephontd him cenc,crning tlH: trans,!cjon. 

defrnda1'1t said th:H he,. ch,.;. ,}efen.r~,'!T,l. had ;gh1P,n ?v!r \Vhit,e ckar :.rrntrncti.om: 1.0 

Lati-;r ;Jn !.he: 

In ·whfch Mr V•,7hitf, agaii~ darnH!d th.at ich,'!re vl<1:s a rnpe that. cmJld •;erify his 

:1,:.:::c,rm1 Gl' the mmsa.~ti:::,a. Mr O'Connor in,.1i.:::ar,~d th;H ::.w ,vc;.1I/J he iu Auckhmd 

in a cm:,ple of days, tlrnL he woukt hke to meet Mf O':._~(mi,ltrir and lhat h,~ 'H:,uJd 

Eke particularly tJ ~i!her hear the um,~ or to :;c:e: ,ct tr:uu:cript. 

the defendant on 21 Oc;1ob.:::r. Th,;; trnrrncript pui.ports to b'.;'. a r.:::::ord of a 

Y(:rbatim accoui.u of a 1.,~kphone conver~.:aim1., th:,:, concluding part::: of v/i1ich 

mah: i, cie2r th:H Lhe im:tr,,Jcti,:rns fror,:i the; t!.e:endant t,i:, thi:. piaintiff wa~; to 

buy ti.:e '.'.:ha.re::;: "'ai. b1~st". T·lo iimit er ,n:ndmum price is ,efern:d tu. 

Thi,s:; tra1:i.snipt rn ~~ compleie fal,ri:;aticn~. 

1,.,fr Whh,;: WJ\v' ar..knc•w.!etlges frrnt he rmide LLp -d:w trn.m;,;:ri1::t for the ,;:xp1·,:ss 

purrose of using h to ;rier.rnade drn defend.ant, or hi:z solici:\:i.r, th£:t p:1yintIF 

\vDukl ha,;,;: to be ::nade. 

ex_plam1dm1 i~ tl1:o:.t he ,,;,a::;. driven to t!iis d1shonesty by i.he defondm1:.' 8 acti:)n:,; 

ln d:.::nying !iabili,.y to pay ihe am.mm.t due, TI1e plah1tiff ct.id have m:;iDhmery 

for th.~ taping of te kphoae :on versad,·Jns, hut th'd t Drn.chiw:::ry on th,:: relev,rnt 

day wai~ nol. yet n: operntion. 

"C.1e ..:(efondant havhii,;; t:::.ki'::n l1C further steps folk1 1Ning thi:, mee:.ini; i.hc 

plainti ff'r; solicitors v1rote tr, the dcfendar .. t's :,uiki.:ors, The leu~r be:.!f.; ,.ial:e, 4 

Decen-iber, bt:i. it. se,;ms that ir w:i.:s: nm sent until 7 De~emb,.~.r. H reads: 



7 

;'VVe :1c:1, for tbe ahevenamed corr1cp:n1cy, Jordan S andr:rnn Srny:the 
Li1::c1itecL 

'::h: n(,11:_:;; tirn~. yow: Ivh O'Connor has f:aikd to r;.;:;_urn 1.h...-. t,,.lephone 
mc:,:s£:ge left by our i1-'lr Hla,::k on tl~,f.: 7,0ch Noverribtr 1987 \"ith 
resp(:ci: tc the. refn.sal of paym,em of share.r, by you,: cUt:n!, Mr 
1\Jh::K i Urick, 

\V,i re:c,)rd lhat your d1e1n. D1.1rports to deny havin; 1';';11te1•:::d into a 
contni.:t with fYd.r dient to purdwrn shar;~s namely, 15 ,,OOG t,'.ur,~•
L'-iationa1. Corporat:on Lirnh~d, 5,000 Chase. CQ:rpcraLnn a:1d 5,0CO 
Brierley Investnumt Linnited slw.rcs. A,dvance ha!! aln·r,dy be:•;:.n :;e.n~ 
lo ~four die::rt by 1emand. dater.! 11 N·ovember ·.i 937, clairniu ~; 
payrnenl of $31.47L.20 in pa)'rnent i)f the said sh:gres. 

We c::rn. on1y rnke Mr McKi1.trlck'::, denial i::rnd :;1our fail1 .. m: to resp,owl 
to Q,rr teh;;pl:wn~ 1nr,:~:;age as a tepuclfatiou of 1.h~ contract :1c;1d ,Ne 
a-ccnrdingly c,m;::d tlrnt conlrncL 

Our client 1vi11 tak~ imrn.~c1iat,~ stq:,s w rnhig:Hte it~ l•c,ss by 
•3li,E·es for,b,.vith. :~:ummary juJgmerH pr:ic·::edi:ngs •vill 
si1ortl:l~ 

Y'cmr::: faitihfuily, 
RUDD 'IV,<\TTt:Uk.3TONE G.C. Ivfr J. ]VkKittrkk 

~:e,?.J_ing 
he, h:Dued 

,CF'"' Bel'i 
da:45 

252 \Yhnngaparaoa :;:i'.oai 
\iVh a ng a);,~ ri,o a 
Nin--1.h Aucldand" 

The lettF:r refers i.o an dfort by Mr Blade, ,': prfncipal :)f 1he plainti.ff':;; 

solicitor~;~ to te.I,epl10G1?,. 1v1r Ct~ Connc,ro l :Le,~d n,x go into any ;::,rtail about th'cit. 

HctlL rrn·e evic-.:m:e of this icie.phone dbcussioL. I find that the 

cc11.~·er:3;;1.t1on was do:mlnated by lV!r Blr,,ck ,nn'-1 that oth,:-.r than making s01~1e 

fashinn~ 

replied ~)Y ~:aying i.hcd: be crn.ildn'l s~e. v,hy h1Ir O'Connor w•J1.tld viar,1, w know 

ab.;rnt th,~ tz.pe if hii; cEent denied having CD,Hractet1 for tl1t:, ;:hrm"'s, and, 

or the OLr·er 
. . . 

c,:,rn~ernmg li:3 e)Uf,tCUC,.:;" 



l\/Ir Black's clt::tfQns n':'l:1,:::ct littie cred.1t Di1 !Jim. He knew that Mr Whil'.; liad 

reprc::,ented 1.lrnt the. conversatior, trnd b~e,: Uto.:-d and he kn-ev✓ thar that wos 

false. 

O'Cormr.:;r drni. the.\\~ .. w·:,i.:~ JW tape, rnthe:· th;i;n deiibe:n,tdy selli:nr~ D1Jt to ck~cdve 

:M,: ()'Conner i11tr::, 'b,;;ii,:.Yi:ri.3: that there wa:3. 

The plaintiff the11 curnm,,;:n.ceJ prnr.:~·ed.ing;s by ,.i,-ay i.:,f :-mmm.ary judg1ne1:L 

. . . .. d 
111e:Hn1e 

person, 

difficulty of instrn:;ting counsei during :t, it ·,Nould be better to rivoid rern::;f: 

1.Ect.il J.a.nuary of the fol10·1J1,ing year. 

'l1l1e. application. fo1· su11frn.Ar3/ jud_:::~:rne.nt \1\?~:s opposed .. 

beYcre Mo.:c::.er Garnbdil c1n '.'. Tvlay 1933 v,hen it 0,v:,m ch;;;nussecL 

I! is on 1.h~sc facts tb~n that I am call"'.:d up<,n to .k!ermine the crncial 

e;iidenti<d ccmCiict bet\veen tdr Whh,e and the flef.--:.nd:::wL 

Ire vkw of t1ifr Wbi.t,.~: 's ac1hm rd:dJ.ing to Lhi; aHeged transcript of the 

tapr:··rec ;Jrdi:rJg.i . ' a.1treaK1y with 

evi.dence of wlwt he say:,;, 



I d c, IFJt pl.ace: 

de.fendant. deliberateiy avoided n-uteting ti,i:s obligations. IVlorc pirticularly I do 

n.ot place any rd.iance. r.,n the ckfer:damt.'s attemp;.s: ta Rvoid &,'!tvkc of .rl!e 

proceedings, although his acti.:m in ddibr~rntely miskadi,iig 1.h;~ D,·n;:;es1; ::server 
' 

1Jcc11rred.~ 

altitude that !he defendant nm,r adopts. 

b:~ vvas ta.lking fl'n thir~ telephone v,;ith tl1e defendant on 21 (.lct(J:i't)er J.98.tr'., 

' . 1 · · l i"l h ve ~nucm,~c the any Ahnh . . l pnt:.;'. WCU1,,· be expe:::ted 

The 

possibihty rtn:rnins tluu, ,)artir. 1.11 arly at th,~ tirrli:: of he,::tic ac1.ivity on Hw 

limi~s on thr:: fonns. 

St~condly, t11ere art~ the r].efend?~:ni's notes. 

si gnifi,c~,z.:nt.~ dtfr.ncant indicated, calcu.laLing '. ms 

ex.p():~:.ure. 

calculations. Oae v.cou.ld r:tthe.r have ~xpected that ln cakulattng ,:he an1..:nmt foi 

,vhich h-::. couid be. liable he would h,;,.;ie based th,1t c21kulat10:n on those Emits. 

!·ie did not -:!:21 :?o. I'fot. nnly did he not note a iii.nit, bu1 rn.ther he exp 1:·es~,·i'.r1 Lbe 

1. ., . ' 
( 1SCllSSi.:>G. V:..tlV.1 Mr V{hhe the, likely price. 1101, iT1 

. ' v I'::W, con~1stent 

;,,vith a dearly sp~cifie-1. limi.l. 



Thirdly, letters of 

Of the form(,r r.h~ seccmd anc; d1ir<l p~lrngraphs ane siinificant. ht tbe 

:;,(".co:nd pag,graph he refers to I.he :~tock being 

of mir ciiscu;~sion;:; 0:1 the phtme". 

·::1ble to buy nt under $2.20 pe:r sbare'''. 

Bu,L, for an ·t.hat. it is 

firm. price limhs 1.ha~ rhe defendant did not i~.:,y ~m. ln my ,,iev,c I.he- Jetter is more 

But ,,- discl!s~~ion 

Th~ p:l.?Jin:ciff phiced reEance particuhu'iy 011 r:he ~;econcl parn.gn:iph ef ihe 

ku:·r oI 12 Nc:vf'.;mber ,.v;t--ter~ tr.c d,efea:hrit s::dd ,Jut he had •''n;':.ver placed any 

ordern for the Cha:;e, Brierky or Emo l•;iational. ;;;h,n-i:·s you ,,;1;~nt ,~1e on 23/10/37''. 

'1 1aken. an its 01il1n. tht;l s1ate:r11~=nt is c:Je.arly II.Gt cr1zrect. 

a,.:ccmnl: he i:Vid pia 1c'.e order~: f•Jr the.::e slrnres. But I cln no,. ihink that thi:s 

refers w anom;1Jies wh;c:h the defend,mt said he lind aheady highlighted b bis 

letter 01.i:' 27 ()cto~11;:r. I ha-•;e ?CCf;pt1~;d that the plaindff did ·n-:::it rec,;:iv(, thL•: leHeL 

conj1mction ·,vith 1he ieu.,::r or 27 Octobc·:.rc, ,md f,O read 1t 1s (:!:ear t!:rnt paragraph 2 

r-:::a ving r o!rni de red this documcnl,d.iorL all of Y,1hi c.b c21me: into .~xis\ f11ce 

either ,luring c;r a yery ~'hon i.ime .iftt:.r th·e crucial teler,)!1one co1n,•:·Tsc1tlon, 1 

am. dr;vea t1J the conr.:h1s:on Llrni lhe defr,fid.ant is Dol coxr,;c:c1. ·1.dJ~;n he no1N 

clair~1s ~)vere to apply. 

::;e.eklng delibe.ra.tely to 1Td;:;lead the co1Jrt in bis evidence. 

liad. to t.he docurne,:JJ.tation, I co11clude that the conrrt:.pt o:f lirnit~~. being p1ac.ed 



•f ·l/ 

.I. L 

developed rn his rnind only after 1foe ev,in1 a.nJ. has since done so W the ;,~xtelH 

t1\,1t lrn i~: nov/ .. :on•nrn;;,ed tlrn!. he did exrress lhe~':': lhnits. 

But I am not ~atrntJed thH he did. It follow:0:, ~h-~refcre, that if no exrress 

prices, or, a:.· the. plaintiff puts it. "ai bes::''. 

lt fol!ows from this conclusion that the: plai.miff is eniitied to judgme;.1t 

a,g:'lim·.t dJ:'. defendant. in t.he. m.un of $6G.OOO. 

1908, 

The plaimHf ah:J f'.Jaims 1111::t::rnst pursuant to s87 of the Jcl(~icamr~ .Ac1 

Tln( s,1;;.nior1. ,r::mpower,; the :::c,u.ri. "if it thlnks Ht." t.G onk;r th ,\I th ::r,;; 

[,huukl be incindc:d in the sum Jor •,vhkh judgment i8 given, interest at not 

CJ.cer:ding the presc,·ihcd r.::,.te, 

.::hsc:·ectrnn ,:;,:i: 1h.;; cmaL 

In this case I exercise my ,::Hscr~tion agah1st the plaintiff and dedine the 

r.:lahn for irater1e~;1: mni, mah; n:,, order ~l'i to co::rr:s. I t10 so in ord,•::r to 1;!rnphasise: 

lhe :se.riou::; vie·,,,, Lhat the c,:Jerl. takes of th,::. ai;1ions of l\,Jr V/hit.,.~ as an employee 

the pl;:dntiff in delibe.rate1y and dish:rnestly fabric~iting ll drxEn1,~nt f:or the 

or his 'Ii "' i.egai adviser:';, 

pa)::rru~·11t of the arJ101u1t t11at the plaintiff clairns. 

I 
r,-~,~ ;: "' 

t,1t~ i!..,_-., .. ..,-,.~},t;I~-, Jf~..,.,1\,-..,,;,;->llo,,..4 «_{"\.-1 
.,.:"._...,,7:'' 
'i"----'l 

Rrn:i.d V-J atts & ::ton1;; (,Auicl:tmd) 

Hassan Go!·don O'Connor 1Tok:or0ct) 




