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POLICE 

(ORAL) JUDGMENT OF BARKER J 

The app~llant ?leaded guilty in the District Co~rt at Kaitaia 

to charges of cultivation of cannabis an6 pcssesGicn of ca~nab~s 

OD 2J June 1S90, he was sentenced in t~at 

He appe~led agains~ 

sentence to this Court; on~ Aug11st 1990, after h~aring 
- ., en J. eq c=i_.1_ cti(l tr ~.rtt()I"P J; i.1:}, El.n C·rctJ ... d,;·,?.ci~;i<)r:, t' 

dismissed the apfeal. 

The application now before the Court by the appellant is for 

(a) an extension of tioe to appeal against sentence; (b) the 

rehearing of sentencing ab initio~ (c) leave to call aviderce 

on the facts; and (d) remitting the matter to the District 

('.()1..1..l'"t: "' 

T~e appellant clai~s ttat the sc:icitor appea~in; for him 

in the District Court 1id not proper:y take his instructi.ons 

and did not xake prope~ s~brnissi.cns to the sentencing District 

In pdrtlcular, the ap~eJlant claims that there 



of 333 as the police had alleged. 

value of the cannabis found ~n his possession was about half 

the $15,000 aJ.leged by the prosecution. 

of it ses~a soruewt1at unusual csnduct 0n the part of the solicitor 

c(,rtc~e:r 11ec1 ... The appellant also makes complaints againat ~he 

counsel ~ho was assigned to him on legal aid in this Court. 

iie ss1s in farticular that this c2unsel failed to get in ~o~ch 

and supplied him with~ le11gthy letter, i.ncludi~g 

Hcwever~ in that letter there is no mection 

value cf th~ cannabis. 

involved has as yet had an 

of filing affidavits in reply and a waive~ of privilege has 

only just been gi~en in respect of the solicitor in the District 

M: Smith ~as yet to receive one in r~spect of counsel 

instructed on legal ~id in t~is Court. 

If t}1is Court had be8n in a position to co~sider the application 

en Jts m2rits, it woul1 tave ha<l to have cc• sidere6 affi~avits 

in response fr0rn b~th the lawy~rs and also from the police 

officers concernEd. I am advis&d by cou~sel fer th~ respondent 

as to the amount af cannabis or its value. 

report and sentencing notea) there could be a successful ap0eal 

against sentence. 

1957 ( 'the Act 1 ) that only in exceptional c~ses will this 

Court on appeal hear fur~her evidence. Howev~r, ~ do not 

decid~ tl10ae matters concerning the conduct of counsel, because 

the important point is whether:[ hav2 jurisdiction to consider 

a rehearing of a11 appeal dealt with on its merits. 



'; 

3 • 

I would normally have required this matter to have been heard 

by Thorp J since his judgment was being called into question. 

I have had a telephone conference with him. He does not think 

it necessary for him to consider the matter and he is quite 

happy for me to. He agrees with the view that I took before 

referring to authority, that I have no jurisdiction to deal 

with the matter. 

The authority which 1 discovered myself, without any reference 

from counsel, is Sherlock v Police (1958) NZLR 526. F.B. 

Adams J considered that there was no right to file successive 

notices of appeal, referring to the Court of Appeal decision 

in R v Neiling [1944] NZLR 426. There the Court of Appeal 

determined an appeal on the merits and held that it had no 

jurisdiction to entertain a second appeal. The judgment 

shows that emphasis was laid on the fact that the first appeal 

had been dealt with on the merits. When an appeal had been 

so heard and dealt with there was no jurisdiction to entertain 

a further appeal. 

Adams Jin the Sherlock case referred to Grierson v The King 

(1938) 60 C.L.R. 431 where the High Court of Australia held 

that the Court of Criminal Appeal of New South Wales had no 

jurisdiction to reopen an appeal which had been heard upon 

the merits and finally determined. 

Adams J's decision then went on to consider in the situation 

where an appeal had been abandoned the practice of the English 

Court of Appeal to allow the notice to be withdrawn and the 

appeal reopened. He considered from the decisions of the 

Court of Criminal Appeal in England that it is usual to allow 

reopening of an appeal only where there has been an abandonment 

of an earlier appeal, although technicalities should not be 

'pressed too far'. Where leave is sought to reopen an abandoned 

appeal there must be special reasons to justify such a course. 

However, it seems from the Australian decision and R v Neiling 

that once an appeal has been determined on the merits, then 

there is no jurisdiction to entertain a second appeal. 



A similar attitude to at~ndoned appeals is to b2 found in 

NZ~R 1319 dealing ~ith atandoned appeals which could b2 reinstated 

appeal in this Registry in Spr0ul~ v '.18 No~ember 1983, 

want of prosecution; a rr~nth latsr an application was made 

for an araer reinstating it. 

on the basis of Pellikan 1 s case. 

Accordingly, i~ se~res to me that there is nc jurisdiction 

for me to ~ntertain this ~pplication. It seems to me that 

the only cc11rse available to the appellant, if still ~nsatisfie,i, 

is to fila an application in the District Court for a rehearing 

Jnder S.73 of the Act. I~ tha~ case 1 of course, the prosecution 

will have ta be given an opportu~ity to replyr in redpect 

af the ~llegaticns against the sclicitors and those about 

the q~antity and value of the cannabis. 

this particular exercise. It is ~he size of a canaabis grcwing 

the can~abis is in ful1 t:00m oc when cultivation has just 

It seems on ~he f~c~ of it that this wa8 ~ re~sonably 

Bc~h the Judg~s concerned 

acknowledged the necessity for a eent8nce of R deterrent nature, 

particularly when cannabis growing was fairly rife in the 

However, that is a matt~r on whic~ rhe 

to him is a r?hearing in the Distr~ct Court. 

The applications are ~efus~d. 
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