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JUDGMENT OF TIPPING, J.

8imon Michael Masters appeals againstg

his convietion on-a charge of driving with excess breath
alcohol level., The c¢rucial issue in the appeal is whether
a "second” avidential breath test may be administered when
the “firgt" test has resulted in aom “"lncomplete Tast®
reading by the Intoxilyzerlsooo device. It i3 common
ground thav all steps up To the point av ﬁhich the
enforcemant officer reguested Mr Masters to take an
,évidantial breath test were justified and cozrectly taken.

_ In the c¢ircumstances described in
B,58B(4) of the Transpert ﬁct 1962 an entforcement officer
may require a suspact K to undergo fo:thwith au aviaential

breath rtear. 1t is not an offence to fail or re!use to
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btake an evidential breach tegt but such failure or refusal
éentitles the enforcement offlcer., pursuant to s.58C(1l)(a).
to reguize of the suspect thal he pe:mit 4 doctor or othat
authogised pezgon to take a blood speciman,

In this cagse Mr Masters, having bean
lawfylly regulred to underge an evidential breath test, was
requlred to blow into an Inteoxllyzer 5000 deviee. There
wae some suggestlon during the hearing thar the Appellant
did not properly blew inve the device but in the light of a
concession made by the Sergeant Prossecurol in the Court

| below to the effect that 3 sufgicient sample of breath had
been provided for the putpoaeﬁ'of analysis, iv was not opeh
for the Court to cole to the conclusion that the Appellant
had falled or refused to underde the evidential breath test,

The steps set ouUt in paragragh 16 6f the
Breath Tests Notlee 1889 (No.2) were takem. $tep 2(ili),
as set our in Paragtaph 10, requiees Steps 2(i) and 2(ii)
ro be repeated as réquired unril the tegting sequesice has
been completed, It is gpparent from the evidence that the
testing procedutas for one test involve twe specimensz of
beeath surficient Lvf anaiyéils Toiag -urplied. In this
cate the result eard demonstrated that the €irst speciman
of breath provided by the Appellant at 2247 hours produced
a reading of 0BOSmg. The second gpecimen, thig being the
one in respect of which it was suggested that the Appellant
had pot performed the test pkopaxly, which was taken at
2248 hourg, produced a reading of 688mg. However the
machine in the gesult box ¢f the prinﬁout indicated

tfividential Breath Test Result - Incomplete Test". This
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being the sitmatien the enfgrcement offlcer required of the
Appellant that he should either give a blood sample or
undegge another evidential breath test from the beglnning.
The Appellant adopred the lactef alternative and on this
occagion the first andalysis at 2253 hours wag 80lmg and the
second at 2254 hours was 779mg. On thisg occagion the
machine did give a result which wad 779nmg.

It wag ot that lavel of exXcegs that the
Appellant was prosecuted and convicted. He now says that
as the machine gave the result “Incomplete Test" at ﬁhe end
of the flrst testing sequence the enforcement officer had
no lawful authefivy rte :equize.ﬁ}m to underge a second
testing sequence, albeiv that in the circumerances a blood
sample may have baen requested. AL the cenclusion of orail
argument I tequested written submigsions from the Crown as
I wanted to be sure thar all televant material was before
me. These Mave now been received and considered along with
Mr cameren‘s subnissions in reply 2and 1 de¢al with the
pointg paised more fully bélow.

1t 18 convenient to reproduce tha whole

of Clause 10 of the Breath Testg Notlce:-

W10. Manher of garrying out evidential breath
egte by means DataMagrer, Drager 7119

Inroxilyzer B000 or Seres - Evidential breath tests
cattled ont by means of a DiataMaster, a Drager
7110, an Intexilyzer 5000, or a Seres shall be
carried out in the followinq Rannear

{a) Bt tart of testi Eaguancs The
&nforcement offiter shall depress uhe button
fur gtarting the test: .

(b} grep 2z (evidential breath test): The
enforcement ¢fficez ghall carry out the
tegting sequence in accordance with the
instructions appearing ou the display panel
on the deviece: and ~

{i) The enforcement oificez ghall attach a
new mouthpiece to the breath inlet tube
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and inscruct the person belng tested to
blow through the mouthplece; and

(i1) The pergon being tested shall blow

' through the moucthpiewce teo provide g
gubjecr preath specimen sufficlent fog
analysis, when instructed by the
anfarcement officer; and

(111) Step 2{i) and Step Z(ii) shall be
repoated, as requited, uneil the
testlng gequénca has been completed:

(¢) ap 3 guits of st}:

{1) The results ¢f the varlous steps in the
tegting sequence will be ghown on the
rasult card or printour, and will
includa the Evidential Breach Test
Result which ghall be tdaken to indicate
the number of micrograms of alcohol pesr
Iitre of breath of the person tested:

{1i) 1£ the Evidentlal Breath Test Result is
“Ingomnplete Testv, the test has been
unable to be carried cut.=®

When tirsc,danaidering thig appeal 1
was of the tentative view that Step 2(iii) might be
congtrued ag autherlsing what occyrred. Howsver it seems
to me that thig ia nor 50 and that what Step 2(iii) is
aimed at is the fact that the test involves the glving of
gampler of breath whleh are capable of analysis within che
gama testing geguence. What step 2(iii) does not
authorise in my view is the commencement of a completely
freeh testing seqguence 6nae the first has been completad,
albelt that an “Incompleve Test" repult haz ensued,
8imilarly step 3({i) demonstrates that the festing seguence
has comé to an end befoze the result card oz printout is
produced by the machine.

step 3(1i) is crucial for pressnt
purpeseg, It says that whare the machine pro&ﬁces the
cesult “Incompleta Test" the test has been unable to be

¢arcied wut. At one level thig might be thought to ba a

biinding glimpse of the obvicus., Presumably step 3(ii)
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has been incliudad in the Notige for some purpese and the
purposes would seem ke me te be that in the clreumstances
agising, i.6. where the machine produces the resylt
“Incopplete Tegt', a gltuation has acisen wnefe for
whatever resson the view must be taken that the test
cannot be cagried out. I have emphasised the word “ehe®
because that is the word used rather than tha werd “thatc«
tggt or “"a" test,

12 it had been intended by the
drattsman of the Wotlice that in those circumetances the
enforcement cffider could go back to the beginning and
statt the testing eequence all over again then it would
have been vary gimple to have addeéd appropriate words to
that effact at the end of step 3¢(il). “There is neothing
which expresely authorises the enforcement officer to
start the tezting seguence again. Although in one sensee
the first test iz no test art all the ®“result" (that is the
word used) 18 a legislative direcrion of inability to
Carry our the test. It mugt then be asked whether that
inapility of itself aurhoriges a second attempt by a3 de
novo conmmencement of the teating sequence,

Although in the ¢onstruction of all
legislation the singular may include the plural and vice
versa, it péems t¢ Me thar in- the present context
5,58B(4), whlch authorides an enforcement offiae:'tu
require a suspect to undergds an eviéent{al bréath test,
does not auvthorise the enforcement officer to require a
suspect to undergs sucdessive testing sequences until such

time as the machine does give a completed test rasult,

ooT/017
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given that the guspect p:ovid;d. as here, sufficient
breath for analysis during the first testing sequence.

If & suspeet fails or refuses to
undergo the evidential byeath test Chen §.58C makes it
¢lear that the enforcement officer may then require a
blood specimen. A fallurfe or refusal te supply a bloed
specimen when lawfully raquigzed to do so is of course an
oftfence; d.58E, Thus if the evidential breath test iz not
completed ag a result of fajlure or refusal by the suspact
then the enforcement officer has hié remedy by his
entitlement to request a blood tegt which in itself may be
indicative of an offence, -

% If the devige produces the resultr
“Incomplete Test! within the meaning of clause 10, Step
3(ii), then it seems to me That the correct view ig nat
that the enforcement officer may start the testing
sequence afresh but that che provisions of a.58C(1)(¢)
apply. Thiz provides that an enforcement officer<may
tequire a blood apeciméh if for any reason an evidential
breath tegt ¢anneoet then be c;::iad out at the place to
whieh the suspect has been required to go. Clearly if tha
testing device produces the result "Incomplere Test" thefl
in terms of sStep 3(1i) the tast has been unahle to be
carried eut. This must by definition be within the
conctemplarion of =8,58¢(1)(¢) whieh authorises a request
for a blood test if “for amy reason an evidential breath
test ¢annot then be carried out'. | ﬂ

The énforcement offlcer is accordingly

in the face of an "Incemplete Test' not without remedy.
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His remedy is not to require the suspect Lo qo through the
testing seguence a second time. buUt rather to take the |
view that the evidential hreath test cannet be carzied out
with the conseguence that he may then require a blood
specinen. 4
I awm mindful of the authorities which
guggest that In a case of alleged fallure the enforcament
officer ghould net be too quick to take the view that the
suspect has falled the tesg but should glve him every
reagenable opporTunity to eomplete it. Wwnhile not
diesenting from that proposition in general terms, it
seems to me that once the device has produced the result
*“Iincomplete Test' after the euapdﬁt lacs done everything
required of him the sictuation has been reached in which,
for whatever reason, the test mugt be taken as unabls to
be carried out. A8 the evidence in the present case
shows, there may be a number of reasons why the machine
produces the result "Incomplete Test" oné of which is that
the two readlngs are more than fifteen percent apart.
Whatever the reason, be it that oc anything else, the
consequence lald Jown in Step 3/1i) of the Notice
follows.

If this aonclusion is contracy te the
intention of the draftsman of the Notice then the remedy
is simple. Words can be added to the Notice authorising
the testing sequence to be started again if the mac¢hine
produces the result "incomplete Tésf“. ‘Howevéf there is .
force in Mr Cameron's submigsion in the present case that |

care would then have te be taken a8 £o how many times the
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sugpeet could be required to g¢ thiough the tesuing
sequence. .Mz Cameron ﬁade the point thatr to come to the
conclusien that a "gecond” rest could be aéministezed
would mean that if that too producded zn incomplete result
then presumably a “third* Sequence cauld lawfully be
requized and so on, theoretically ad infinitunm.

‘That atéument supporte nmy c¢onclusion
that on¢e an “Incomplete Tegt” Ras resulted from the
testing sequence there 18 ne lawful aythority to require
the seguence to be undertaken again, 1If iv ig a case of a
failure or refusal then the, enforcement offlcer may
procaead to & hklood test under $.58C(1)(a). In any event
pursuant to g.58¢(1l)(e) the posltion is that where for
whatever roason an evidential breath test cannot than ba
carrled out a blood specimen may be reguested. In elivher
cage the result of the bleod fest may shew an offsnce. A
failure or refusal te utdergo a blood test iz also an
effencea.

‘The lsarned Judge in the Court below in
reaching the conclusion thav-vhe enforcement officer wawm
authoriged te reguire the testing sequence to ba gohe
through a second time essentially relied on a judgment of
Judgs Jaine in Minigyry of Trapgport v. Slaven a decision
given in the.DiBttict Court at Wellington on 31 August
1989, The Judge in the present case gxpressed his
agreement with the tesdoning in that judgment and I must
now indleate why I differ from the concluslopns thers

expressad.
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Judge Jalne stated the lssue as being
whether the “first" test had been completad. He relied ip
particular gn the declslons of Savage, J. in Flower v,
gnglerie (Wellington M.%67/83) and Thorp. J. in Eankrgijéz

v, Augkland Clty Couneill (Auckland Febtuary 1980). In the
fiEst case Savage, J. emphasised that if 2 breath test

under the then existing legislatier had been completed
there Waa no power Te cofpel & suspect Lo underge 4 seqgund
teat. The c¢orollary wag that if the test had not been
completéad then there was still power to reguire the
éusgect to updergo an evidential breath tesgt, which power
remained until the test had ¥een unhdergone in the selge of
being completed by the guspect. I digcuss helow what
amounts to completion by the suspece in this sontexr.

In the gecond ¢age Thorp. J. aécapted
that the language of =.58A gave jurisdicrien to require
anly one evidential breath test, He wae however of the
view that there was nothing {n the gtatute to suggest that
until such a test had been complered an enforcement
¢fficer wag prevented as a matter of law from takling such
action ag wag reagonable to complete the tast.

Those okservations ware not made
against the express tetms of Clauge 10 of the TranspoLt
(Breath Testg) Notice 1989 (No.,2). Judge Jaine went on to
gtate that Step 3(1i) in Clause 10 appeared t¢ him to
provide the gomplete answep. He wés of the view that it
wag untenable to suggest that where an “"Incomplete Test®
tesult had been printed out by the mashine the test had

been completed. On the fase of it gech would appear te be

@e11/617
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a contradiction in terms buy, as I discuss below, from a
suspeat's point of vieﬁ.he'may well have completed all
steps requiéad of him,
with tespeet, however, lt ia my vigw
that the questien ig not so much whether a “first" test
with an "Incompleta Test* result is a complete test., As 1
have gaid melf evidently by desecription it is not., ‘The
real question is what i the effeot of tha direction in
8vep 23(ii) that with an “Incompleéte Test* the tegt ia
deemed teo have begen unable to be carried owt, Judge Jaine
went on to coensider g.88(l)(c). drawing attention to the
fact that a blood specimen m;y be requiested where for any
reason 2n evidential breath test cannhot then be carried
out. |
The use ¢f the woerd "cthenv, altheugh
not emphasised by His Momour, ig eignificant. It
militates againsek a ﬂuﬁpeet being required to wait while
the cause Of the inabllity to perform the teat,mﬁhatever
it may be, is ractified, The gort of trivial delay
involved in replac¢ing batterieg (as per the Lankreljer
¢as¢) can even in terms of the curzent Breath Tests Notice
be accepted as de minimis.
Judge Jaina then proceeded to say:-
"I am gatisfiad than 8.58(1l)}(c) was deglgned te
cover a situation where the appreopriate devite was
net rezdily available or for any reasch any
avallable device was_net capable of performing an
evidentlal breath test properlys In rhe present
cage the fact what the test wag not completed with
the device, for whatever reéason, when the
ahforcement officer first attempted the zest d4id

not mean [my émphasig] that the test could not be
carried out.? ‘
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I am afraia I ¢annot accept that
reasoning or conclusion. - The "incomplere Test» did mean
that the test could not be carried out. That is exacnly'
what Step 3(11) says. Accordingly I disagree with His
Honour's conélueion that in such eipeumstances the
enforcement officer could not have progeeded to require a
bloed aspecimen. Thug the consequende which concerned Hig
Homour that the enforcement officer in such cigeumstances
asz thesge can ptoceed no further does not follow,

I ruen now brlefly to indicate why [
cannot accept the subnisgions made on behalf of the
Crown. To the extent, that Mza;q:ills adopted the
reasoning of Judge Jalne I have‘alr&aﬁy explained why 1
cannot accept it myseaelf. Mrs Grills placed considerable
emphasis on the propositien that the evidential breath
test must be 3 completed tedy befoge the ability of the
enfercement ufficer to require Buch a test can be zald to
have come to an and. Much wWill depend on why it i: gaid
that the test hasg not been cemplatad,

In the present casge the test wag
entirely completed fronm the point ¢f view of the suspect.
My Masterg had donme all that was required ¢of him. It iz
net a cadée of a machine fallure such as occurred in Boyle
v; Police ¥,1903/80 (judgment 23/3/81) per Sinclair, J.
The test in the present case wag completed right up to the
point at whieh the machine gave thg‘"result“ ag nrg crills
acknowledged. It should again be noted fﬁat séep 3(1i1)

gtateg that tha test has been uwnable to be carried out,
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1 disagree with Mrs Grills' submissioen

that a result of "Incomplete Test® with nothing more doss

\ not entiela a traffic oéfiﬁet 1o request blosd. 1a my
view it would be quite’unreal net to equate the wopds "hag
been unable to he carrled sute with the words "for any
reasoen ... canfnot then be carried cut", Nor can 1 aceepe,
for the reagens glven, that the test was not completed.
Not only was it completad from the sudpect's point of
view, it was alss completed from the machine's point of
viéw becayse the machine gave a zesult, zlbeir not one
demonstrating & breath aleohol level.

Furthermore step 3(il) stvates what the
gonsegquence of that resnlt s ;pd, 48 mentioned earlier,
1f it had been intended rhat vhe cohsaquence was that the
testing sequence could be ambarked on again the notice
could and shoeuld have said #¢. 1 am not ateracted to
Meg Grille'® answef to the probler ralsed by Mr Cameron
that if a "segond” test was permivted in these
cdiroumsgtances why not a third and a f£ourth and s& on, The
suggeetion that it would then be for the enforcsment
6f£iaer to decide at what point the test could not be

completed seems to me $o be quite unacceptable in the

clrcumsrances,
Finally I must Jeal with Mrs Grills
teference to the deciglon of Vautier, J. in Ramgay v.

Ministry of Trangpaft M.225/83 Dunedin Registry. 1Im that
cage Vautier, J. re—emphasiaedﬁthe nieed for a citizan Lo

ke given a proper o¢ppertunity of providing an evidential

breath tegt. Hls Honour warned agalnst tragfie officers

P.ATTT T

P
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haing allowed too readlily to take the view that thera had
baeh a fallure or refusél. He indicated that suspects
must be given a proper qpéartunitr of providing a sample
of breath auffﬁeient for the carrying out of an evidential
breath tast.

The fundamental distinerlion hetween
that line of authority aznd cthe prasent @ase is that here
Mr Masters did provide twe perfectly adequate breath
spec¢imens wach of which appearn to have been apalysed by
the machine but iﬁ-:eepect of whieh the machine was unable
to give a2 complete result, I am uhablas to aceapt
¥Bea Grills! coneluding submission rhat in the
¢lrcumscances of this case the ;fficer's request of the
Appellant to re-do the evidential breath test was a
reasﬁnablé step in the progess of obtaining a complete
evidential breath tase.

The tegt wag complete in the sense that
¥r Masters had done everycthiag requlired of him. The
‘Mmachine for whatever reason came up with the resuvlt
“Incomplete Teet®, Whnile semantically cne can hardly ia
the faee of that result call tha test complete the
ciroumetances do pot 1in my view 2llow the traffiec offlcer
to embark upon the testiﬁg gequence again for the reagons
which I have endeavowred to set &ut,

In summary my views are these:-

(1) If an Invexilyzer 5000 device glves ap "Incomplete
Test) reault théte is na‘lawfﬁl'autﬁority‘fo: the

enforcement offlcer to require the suspect to
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embark upon the testing sequence again from the
beginning.

(2) Weverthelessg an ancomplate TestY regult anthotises
a2 reguest under 8.5%8(L){c) for a blood specimen on
the basls that an evidantial breath test canhot
then be careied out at the relevant place.

(3 A blood speclmen may alse of course be roguested in
a ¢age of fallure or refusal to perfa:m the
evidential breath test which failure or refusal
must not be too readily dssumed in vrhe light cof the
fact that the enforcement officer musgt glve the
guspe¢t evety raasonab}e opportunity o ¢omplete
what is requized of hin,

In the result, there being no lawful
foundation for the “second” test, the prosecution was not
properly founded, The officer could have reguired a hlood
test., He does net appear expressly to have déne so and in
any event the Appellant was not prosecuted on that basis.
The appeal ig allewed and the convietion is quasghed,

There will in the circumscances be no order f£or costd.

In conclusion I express gome concern at
the fa¢t that the cenviction in the present case was
entered on 30 July 19%0. The notlce of general appeal is
dated 16 Auguat 1990 and was fileg in the Digteier Court
en 17 Adguat 19¢0. For reasone whiceh are quite

unexplained the papers were.not received in the High Court

cffice until 5 February 1991. The &ppeilant was

disqualified for twelve months and it does not appear that

any order was made defeering the dlggqualificatien pending
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tho appeal. AR coon as the Regiatrar brought the matter

to my atrention I diregted that Lhe appeal be heard on

8 Febtuary 1991, three days after its raeceipt in the High
courte,

The atate of affairp dinmclosed i;
wnoatisfactory, albeit chat it does not appear thar the
natter was pursued by the Appellant or counrel, I dirsct

J that the Registrar make an enquiry ag to why it took se
long for tha papers to ba received in the office of the
High Court amd no take auch attion as may be appropriate

+

to avold a zeperition.
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