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~UDG~NT OF TIPPING. J. 

S1$Qn Michael Masters appealS against 

his conv1etion on a ehatge Of driving witn e~cess breach 

51cohollevel. The crucial issue in the a~peal i~ vhethat 

a "!le(!ond W evidential breath test lIIay be administer!,d when 

tlla "first" test has resQ1tid in an "Incomplete Test." 

reading by ~he Int;Qxilyzet 5000 device. It h common 

9~ound that all steps up ~o the ~o1nt at which the 

en(orcement officer requested Mt Masters to take an 

~vi4entl.1 breath test were justified and qorrectly taXen. 

In the circumstances described in 

s.588C4} ot the Ttansport Act l~'Z an enforcement officer 

may requil:e a suspect', to unde-rgo fot ttl'Wi th an evident ia 1 

b£eatn te8~. It is not an offence to fail or rstuee to 
: ". 
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entitles the entorcement officer. pU'8uan~ to s.seC{l'(a}. 

to requite of the aU$pec~ ~hat he permit a doctor or otner 

autho~ised person to take a blood speeiman. 

1~ this case M~ Masters. having been 

lawfully required to un4ergo aa evidential breath test, was 

re~uired to blov into an Intoxilyzer 5000 davic~. Theta 

was some suggestion during the hearing that the Appellant 

did not prope:ly blow into the device but in the light ot a 

concession made by the sergeant Ptose~Utot in the COUtt 

belay to the effect that a sufficient sample of brea~h had 
.-

been provided tor the purposes Qf analysi8. ie waa not open 

for the coutt to do~e to the donQlusion th~t the ~ppellant 

had failed ot refused to underqo the evidential breath test. 

The ste~e set oue in para9ra~h 10 of the 

Breath Te$ts ~otioe 19$9 (WO.2) ~ete taken. Step 2(iii). 

as set QUt in Pura9faph 10. raqui~e8 Steps 2(i} and Z{ii) 

to be repeated as required until the teGtinq 6eque~oe has 

been co~pleted. It is apparent from the evidenoe that the 

te~tlnq ptoceaures for orte test involve tVa 5peoimens of 

In this 

case the result eard demonstrated that the first spacime~ 

Of b~eath provided by the Appallant at 2241 h¢urs produced 

a reading of 0809W9. ~he seoond specimen. this beinq the 

one in respect of whiCh it was SU99$sted that the A~pellant 

had ~ot perforrne~ the test propetly. which was'taken at 

2248 hours. produced a readin9 of S89mg. However the 

machinGl in tna z:es:ult box of the peintour; indicated 

U!videnelal Breath Teet Result - Incomplete Test". Thls 
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be~ng the slt~ation the enforcement officer ~equired of the 

Appellant that he Should either give a blood sample Or 

undergo anothet evidential breath test from "he beginning. 

The Appellant adopted ~he latte: alternati~e and on "his 

Qccasion the first analysis at 2253 hours wae SOlmg and the 

second at 2254 hours was 779m9. On thiS occasion the 

machine did give a result ~h1ch vag 779mg. 

It 'Was fol! that level of excess ttiat the 

Appellant vas ptoseeutea and convicted. He now aats that 

as the machine gave the result "Incomplete Teo"," al: the end 

of the fitst testin9 sequence the enforcement officer had 

no lawful aUthoeity 10 require ~im to undergo a seoond 
• 

testing se~uenoe, albeit that in the eirc~metances a blood 

sa~~le may have b$en reque6~Qd. At the conclus!on of oral 

atgument I requested written submiasions from the Crown as 

! wanted to be sure that all televant material wae before 

rn$. These have now been received ~nd oonsidered alon9 with 

Mr Cameron's submissions in reply and 1 deal with ene 

points raised mOte fully below. 

It is convenient to reprodUce the Whole 

of Clause 10 of the !teath Tests Notice; 

"10. Manner of c{!rryil!g out evidential brea~l], 
tests by means of DataMasterl ntaqer 7ltg, 
In~ox)lyze~ 5000 or §jres - Evidential broath te$es 
carri$Q o~t by maana of a DataM~&ter, a Dragof 
7110, an Intoxilyzer sooo, or a Setes shalt be 
carriea out in the tolloving ~anner: 
(a) Step 1 l'tart Of testing seguence): The 

enforcement off ~er shall depress the button 
for starting the tsst:., . 

(b) s~e2 z (evidential breath test): ~he 
enfo~cement offieec shall carly oUt the 
testin~ sequence 1n acCOrdance with the 
instructions ap~earing on ~he display panel 
on the device: and - . 

(i) The enforcement officer ahall attach a 
new mouthpiece to the breath inlet tUbe 
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and insttuct the person being tested to 
blow through the mouthpiece; and 

(1i) The person be1nq tested shall bloy 
thtouqh the mouthpleoe to p~ov1de ~ 
subject bleath 5peci~en sufficient ~oc 
~halys1B, When instructed by the 
enforcement officer; and 

(111) Stef 2(1) and Step 2(i1) Ghall be 
repeate4. 8$ t&quifed. un~il the 
testing sequence has been completed: 

§;ep 3 (tesqtts of S@st): 
(1) The teeult6 of the vaeioue steps in the 

testing seQuence will be shown on the 
z:esult card or print,iUt, lind will 
include the Evldential ~taath Test 
Resul; Which shall be taken to indica;e 
the numbe~ of miQrog~~mG of alcohol pe: 
11;:e of breath Qf tno person teate4: 

(ii} If the Evidential B:aath Test Result is 
"tncolllplete 'l'aGt". the test has been' 
unable to be earrled oUt.-

When first cO~8iderin9 this ap~eal t 

waS of the tentative view that Step 2(iii) might be 

to me that thiS i~ not so and thit what Step aCiii) is 

aimed at is the fact that the teGt involves the givinq of 

$amples of breath Which are capable of &nalyais ~ithin the 

SalllEl teetingsequence. What filtel? 2(lii) dQes not. 

authorise in my v1ew is the commenoement of a completely 

fresh tQstin~ sequence onCe the filet has been co~pl~ted. 

albeit that an "Incomplete TeGt" caDult has ensued. 

Similarly Step 3(1) demonstra~e8 that the tes~in9 ~equence 

has corne to an end before the result card Qt ~~intout is 

produceQ by the machine. 

5te~ 3(11) ii crucial foe ~~esent 

tlu~poses. It says that whare the· machine p.eoauces the 

result "Incomplete Tes!;." the test has been unable to be 

carried out. At one level this might, be thought eo be a 

blinding glimpse of the obvi6us. Presumably step 3(li) 
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has been includ$d in ~ne Notl~e for some putpo,e a~d the 

purpose would S8em t.o me to be that in the cireumstances 

arising. i.e. whe~e the machine proQuces tns ree~lt 

"Incomplete Tee~·. a situation has arisen where £o~ 

whatever te.eon the view ~st be taken that the test 

cannot be caf;t:l.ed oUt. I 'have emphuised the word "the" 

bedauu that is the \tOta used rath\lr than the wo,d "that.~ 

t.est or "aU test. 

It it had been inten4ed by the 

drafteman of the Notice that in tbOija cir~umstances the 

enforcement offi~ef could go b~ek to the beginning anQ 

start the tQstinq sequence all ~vet again then it woula 

have been very simple to have'·ad'd~CI appropriate words to 

that effect at the end ot Step 3(ii). Theta is nothing 

whiCh expressly authotise~ the enforcement officet to 

stare the testing sequenee ag~in_ Although in one senSQ 

tl'1e fiJ:at test is no taGt at. all the "I:egull:" (th~S iii! eh.G. 

wctd used) is a legislative direction of inability to 

car:y OUt ~he test. It ~$t t.hen be asked whethe~ that 

inability of itself authorises a second attempt by 3 de 

novo commencement of the testing sequence. 

Although in the cons~~uction of all 

le91s1ation the singular may include "he plural and vice 

versa. it seems to me that: in-the present contell:'I: 

s.58!(4}. Which autborises an enforoement officer to 

requite a suspect to undetgo an evidential beeath teat. 

does not auehorise the enforcement office: to require a 

suspect 1:0 underljO successive testinq'sequencea until such 

time ae the machine does giVe a completed test t&sult. 
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If a sus~ect fail& or tefuses to 

undergo the evidential bceath tes~ then ~.S8C mQkeB it 

~lear that the enforcement officet may then require a 

bloo4 specimen. A titlu~e or raf~eal to 6~pply a blood 

specimen When laWfully required co do so is of course ad 

offenee: B.SSE. thus if the evidential breath ~e8t is not 

com~leted as a ee.ult ot failure or refusal by the suspect 

then the enforoement officer hiS his temeQY by his 

entitlement to re9ue8t a blood teet which in itself may be 

indicative of an offence. 
. , 

If the dev~;e ~~oduces the reault 

"Incomplete Tast" witbin the meaninq of ChUIH!l ~O.· tltep 

3{ii). then it seems to me ~at the correct view i~ n~t 

that the enforcQ~ont officer ~ay start the testinq 

sequenoe .fresh bUt that the pcovilion~ of s.58e{1)(C) 

av~ly. This provides that an entorce~ent officer-may 

~equir:e a blood specimen if for <lny reason an eVidelitial 

breath test cannot then be carried o~t at the pl~eQ to 

which the suspect h~~ been required to go. clearly if the 

te.tlng device producel the result "Incomplete Teat" thon 

in terms ot step 3(i1) the cast has been unable to be 

carried out. This mutt by detinition be within the 

contemplation of a.S8~(1)(e) whieh authorises a ~equest 

for a blood teat if Wfor any reason an evidential breath 

teet cannot then be ca:ried out". 

Tbe enforcement o~ticer is accordingly 

in the tal;$ of an .. Incomplete Teet ~ not wi thout r:elDlldy • 
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His remedy 1s not ~o requir& the suspect ~o go ~h,oU9h the 

testing Stquenae a seaond time. but cather to take the 

view that the evidential breath teet aanhot be carcied oUt 

with the aonsequence that he may then require a blood 

spec:imen. 

I am mindful of the aUthoriT.ies Which 

$ugqest that in a case of alleged failure the enforc~~ent 

officer Should not be too quick to take the view that the 

suspeet has failed the test but should ~ive him ~very 

reaeonable opportunity to comflete It. While not 

dissenting from that proposition in general te~ms, it 

seem8 to me that once the devid~ has produaed the result 

-lnco_plate Test U afte: the 8~sp~et has done eve~ythinq 

required of him the 8it~ation has been reached in which. 

fot whateVer reason. the test must be taken as unable to 

be eat:ied out. AS the evidence in the p!$sent a~'e 

ahows. the:e may be a number of reasons Why ~he machine 

produces the usult "Incomplete Test" one of which,. is that 

the two :eadin~s are more than fifteen perceat apart. 

Whatevet the reason, be it that or anything else, the 

conse~uence lQicl Jown 1n Step 3lii) of the Notiee 

follows. 

If thie eonclusion is contra:y to the 

intention of the draftsman Of the Notice tnen the remedy 

is 81m~le. Words can be added to the Notice authorising 

the testing sequence to be $tarted aqatn if the machine 

produlOlea the reGul t .. Incomplete Test ". 'However there is 

foree in Mr C.mefon's sUbmi8s1on in t~e present case that 

oare would then have to be taken as to how many timee the 

IilI 009/017 
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sus~eet could be required to go thtough the testing 

sequenee. ,Mt Cameron made the poiAt that to eome to the 

conelusion that a "second" test. 1'!Ollld be administeored 

would moan tnat if that too produced an in,complet.e "eeute 

then presUmably a "thirCf" 'Sequence COUld lawfully be 

required and so on. theoretically ad infinitum. 

That atgument supports my conclusion 

that oneE! an "InC"omple'te Test" has resulted 'tr:om t.he 

testinq sequence there is no la~ful authority to require 

the sequence to be un4ef~aken again. If i~ is a case of a 

failure O~ refUsal then the,enforeement offieer may 
• proceed to a blood test under s.SaC(l)(a). In any event 

pursuant to s.S8C(1}(a) the poaition 1e that where for 

whatever reason an evidential breath teSt canno~'than be 

C"arried out a blood specimen may be requested. In either 

~aae the result of the blood test may sho~ an offence. A 

failUte or refUsal tQ underqo a blood tese 13 a~so an 

offence. 

The learned Judge in the Court below in 

a~thori6ed to requite the testlni sequence to be gone 

through a second time essentially relied on a judgMent of 

Judge Jaine in Mini.tty of Tt!D!pOrt v. 51avftn a decision 

given in ene District COQtt at Wellington on 31 August 

1ge9. ThQ Judg$ in the pt$sent caSe expressed his 

agteement with the rua~oning in that judgment and I must 

now ind1~ate why I differ tram the condlusions thete 



T AUCKLAND WEST 09"8370164 
" ,MAR 15 '91 10:26 M.O. . / 

15/()~ ! 91 09: 21 FAX 64 4 855699 LAND TRANSPORT 

P.10 

@Oll/017 

9 , 

JUdge Jaine stated the issue as ~eing 

whether tbe "£iz:st" test haC! been completed. He celied in 

part1Qula~ on the deeisions of Sqvage. J., in flower v, 

cn~ts~i! (Wel11n~ton M.567/Sl) and Tno~p, J. in HankttijeL 

v. Aug~land cit~ Council (AUckland Febtuary 198Q). In th$ 

fiCGt case savaqe. J. emphasisea that if a breath test 

undQ~ the then existing legislation had been completed 

there was no powe~ to compel a suapeet to undecgo a second 

test. The corollary was that if the teat had not been 

CQrople~eQ than there was still pOWer to requite the 

s~speet to undetiO an evidential breath tQ$t. which po~ef 

~ernainea until the (est had ~een undergone in the sense of 

being completed by the $USpedt. 1 aiscuss beloW what 

amounts to completion by tbe s~Bpeet in this context. 

In the second case Thorp, J. aCcepted 

that the language of a.seA gave juriSdiction to require 

only one eviCientilill breath test. 'fie was howevel: of the 

view that there was nothing in the statute to su~gest that 

until such a test had been completed an enforcement 

officer was ptev&nted as iii lIIa,tter of law from taking SUch 

action as was reasonable to complete the test. 

Those observations wore not made 

a~ain5t the expre58 terms at ClaUse 10 of the T~ans~o't 

(2teath Tests) Notice 1999 (NO.2). Judge Jaine went on to 

state that S~ep 3{i~) in Clause 10 appeared to htm to 

provide the complete anewer.- He was of .the view that it 

was untenable to suggllst that where an ~Incoll1l?lete Test" 

t:e6ult had been printed OUt bY' \:11,6 mae'hine the telt had 

been co~pleted. On the face of it such would appear to be 
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a o~ntradic~iQn in tetms bUt, as I 41sc~es below, frQm a 

s~sp.et'e point of view he may well have eompleted all 

gt~ps reqQir~d or 111m. 

With taspeet. however. it is my view 

ttiat the question is not 59 lIIuch Whether a "first" test 

wi~h an "Incompla~e Test- resul~ is a complete test. As 1 

have said self evidentlY by 4~.s<lr1ption it is not. Tile 

real question iu what 1s the effect of tne di:ectlon in 

Step 3(ii) that with an "Incomplete ~est" the test 1s 

deemed to hqve been unable to be carried out. Jud98 Jaine 

went on to consider s.S8(1)(~). drawing attention to the 
i 

fact that a blood specimen may be requested where for any 

reason an evidential breath test ~annotthen be carried 

out. 

The use of· the word "then". a1 thouqh. 

noc emphasised by Hiu Honour. is significant. It 

militates a9ainst a sU$~eot bein~ required to ~ait ~h11e 

the cause of the inability to perform the test. whateve~ 

it may be. is rectitied. The sort of trivial delay 

inVOlved in replac1ng batteries (as per the Lankreiler 

easej can evan in terma of the curcent 2reath Test$ Notice ., 

be accepted as de minimis. 

Judge Jaine then procee~ed eo s~y:-

"I am satisfied that •. S8(1)Cc} wa~ dealgnad CO 
cover asituatioh w~ere the approp~ia~e device was 
not reaaily available or for any reason any 
",vaila»l. 4eviee WIUI- not capable ot pe&COLlUin'1 lin 
~vident1i11 bJ:eath l:e8~ i!r:ope.r:ly~' In ttle 1?l!esent 
oa$e the fact that the tast Vas not completed with 
the device. fo~ ~hatever reason. When the 
eniorcement Qff1eet first attempted the test S!a 
not m9an (my emphasi$] that the test could no~ be 
c.uried oUt. I! 
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I am afraid I cannot aecep~ ~hat 

reasoning or conclusion. '. The" inoomplet.e Test~ did maan • 
that the test could not~e cattled OUt. That is exactly 

what 5tep 3(11) says. Accordingly I disaqtee with His 

Honour's concluaion that in such citeumstances the 

enforcement officer could not nave ~~o¢eeded to requir~ i 

blQQ4 specimen. ~hus ~he consequence whiCh concerned His 

Honour that the enforcement officer in such circumstances 

as these can prQ~&ea no fuether does not ~ollow. 

I turn now btlefly to indicate why t 

cannot accept the S~bmisslonG made on behalf of the 

Crown. TO the extent. ~hat M!sjGrllls a~QPt~d the 
, . 

reasoning of J~dge Jaine I have already explalned why 1 

cannot accept it myself. Mrs Grills placed eonsiderable 

emphasis on toe p:oposition that the eVidential breath 

test roust be a cQmpleted tes~ beface the ability of the 

enforcemen~ officer to require sueh a test can he saia to 

have come to an end. Much will depend on why it is said 

that the test has not been complete4. 

In the present. ease·lthe test was 

entirely completed flom the point of view of the suspect. 

Mr Masters had done all that was requlteQ of him. rt is 

not a oaSe of a machine failu(e such as occurred in BpyII 

v. r.olic~ M.1903/BO (judgmant 23/3/81) per sinclair, J. 

The ~es~ in ehe presen~ case was completed right up to ~he 

point at which tha machine gave the "resule" as Mrs Grills 

aeknowlediea. it should a~ai~ be noted that step 3(il) 

statal! that thl\ test has been unable to. be (larried out. 
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t disagree with Mrs Gtills' s~bmission 

tha~ a result of "Incolft~l~te Test" with nothinq more does 

\ not eneiele a traffic of~idef ~o request bloQ~. In ~y 

view it would 1:>e quite unr:eal noe to equate the wotds "has 

been unabl& to be oaU:hid out" witl\ the words "fo!: any 

reason .. , cannot ~hen be carried out". Nor can r aQcept. 

for the :eaaons given. that the test was not completed. 

Not only was it complaeed ftom the sus~eot·s point Qf 

view, it waS alsO completed from the machine's point of 

view becaUse the machine gave a result. albe~t not one 

demonstrating a breath al¢¢hol level, 

Futthermor~ step 3(11) States what the , 
oonsequence of that telilult is a~d, as mentioned earlier. 

if it had b~en intended ~hat ehe con$equenee was that the 

te;ti~~ sequence coUld be,embarked on again the notice 

could and should have said so. r am not attractlild to 

Mea Gril16' ans~ef to the problem ~aised by M~ Cameron 

t.hae if a "soconr;:i" tQllt was permitted in these 

eiroum9tances Why not II third'and II ~ourth and so on. The 

sugge$eio~ that it would then be for the enforcement 

off iCIer to decide at what Point' the test could not be 

completed SQe~e to me to be quite unacceptable in the 

citcumstances. 

finally I must oeal With Mrs Gtills 

reference to the decision of Vautier., J. in Ramu1:, V. 

Ministry of Transn~f~ M.22S/83 PUnedin Registry. In that 
-

case Vautier, J. u-emphasised the lieed for a citiun to 

be qiven a proper oppottunity o£ ~roviding an evidential 

breath teQt. His HOnour waene4 a~ainst traftie officers 

... "'A_'I 
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belnq allowed too cea4ily to take the view that there had 

been a failure or refusal. Re lndicate~ that suspects 

must Qe 9iven a proper opportunity of prQvldinq a sample 

of breath sufficient fog the ca~ryin9 QUt of an evidential 

broath ten. 

The fundamental distinction between 

that line of authority and the presen~ ease is that here 

Mr MasCe:s did provide t~o perfectly adequate breath 

sp6cimeDS each Qf Which appearS to have been analysed by 

the machine but Inrespect of whtc~ the machine was unable 

to give a complete tesult, I am unable to acoept 

M~s Grills' concluding submission that in ~he , 
¢ircums~an~$s of thiS eas~ the offieer's request of the 

Appellant to re·do the ev1d4ntial b~eath te$t was a 

reasonable step 14 the process of obtaining a eomplete 

evidential breath test. 

The test was complete in the s~nse that 

1iSl:: Mas1:et:s ha4 done everyth1nill required of him, The 

.maahine for Wha~ever reaSon came up witt the result 

"Incomplete Test". While semantically one can hardly in 

the face ot that ~esult call the test complete the 

circumsta~ces do not in my view allow the traffie officer 

to embark upon the testing sequence a~ain for the reasons 

which I have endeavoured ~o set out, 

In summary my views are theS9!-

(l) 1£ an tntoxl1y~er 5000 device gives an "Incomplete 

Test II result: there is hO lawful' anthod ty' for the 

enforcement officer to require the suspect to 

I 
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embark upon the testing sequence again ftom th~ 

beginning, 

(2) Nevectheless an "Incomplete Test" result aU1:horises 

a request under S.~8(1)(C) for a blood specimen on 

the bas1s that an evidential breath test cannot 

then be ca~~ied o~t at the relevant ~la~e. 

(') ~ ,blood specimen may alsO of course be requested in 

a Case 0: failure Qt rogueal to petfor~ the 

evidential breath teet ~hlch failure or refusal 

must not be too readily !isurned in the liqht of the 

fact that the enforeement officer must give the 

suspect every reasona~le QPpor~~nity to complete 
, 

tequitad 0; hiltl. 

In tne result, thete being no lawful 

founaatiQn f¢:t: the "second" test, the l?rose~utl.Qn was not 

~toperly fQunded, The otficer co~ld have requited a blood 

tes~. He does not appear ex~tes~ly to naVo done so and in 

any event the APpellant was not prosecuted on th~t basis. 

The appeal is allowea and the convi~tion is quashed, 

There will in the circu~stances be no ordet for eosts. 

In oonolusion I express some concern at 

the fact that tbe oonviction in the present case was 

entered on ~o July 1990. The notice of qeneral appeal is 

dated 16 August 1990 and was tiled in the Disttiet Cour~ 

on l? August 1990. tot reasons whieh are quite 

unel{P1ained the plI~er;s were _not rece;'ved in th,. Hiqh couct 

office Until 5 r0bruary 1991. ~he Appellant was 

dis~~lIlif1ed fot twelve months and it, does not appear that 

any ardOr was made deferrin9 the disqUalification ~end1ng 

. " . 
" 
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't.h~ at'PU1. hll /loon 30 th~ neq!ettet bJ;OU9ht tllil mattet' 

to lily jt~~lltiQn ! dire'JtClQ thll~ the appeal be neartl on 

8 February l~'l, three gays after itA rAr.Gipt in tba High 

Court. 

~he atate of ~ffairo Q1~QIQ'eu i~ 

"no:u:iafactort, 4lbeit th~t 11: does IlQ~ appear tnllt the 

~att.c waH pucijUed by the Appellant or ¢ounAel. I ~1~eet 

tnat the ReOistrar ma~e an enquiry a$ to why it took so 

long for tho papore to b$ receivod ~n th6 aftica of the 

High COUl:t and t:CI take such iI~t;l,Oll as may lJe appropriate 

co avoi4 ill u{jet1t1011. 
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