
if\J Ti-iE HIGH COURT C)F f\lE~/v 7r: L,\ND 
/i,UCK.L1~ND REGJSTRY 

CP 1701 /90 

NOT 

RECOMMENDED 

BETWEEN EVEREADY NEV\/ 7E,,::.: ,',. 

AND 

AND 

AND 

LIMITED a duiy incot:;o: 
company having 
office at Auckla!ld an·:1 ,~:c.. 
on business inter aii2 -:i: 
distributor of home ,u 

products 

First Plaintiff 

HOME & SAf-E:'✓ \Z - .·. 
a duiy incorpora:2:~ : 
having lts registere< :: 
Auckland and carr·1·ii-';; 
business as a dis-::,: i:;\J: __ 

home safety produs;::: 

Second Plaintiff 

TV3 NETWORK Ll~'1i!~·:=.: 
Receivership) a dulv 
incorporated com pan,; T::: • 
its registered office at _.,.i ~-= 
and carrying on bu0;ne:2 
television broadcaster 

First Defendant 

TV3 NET\NQRK SERV!C:=:: 
LIMITED a duly incorpors;::: .. 
company having lts regis·c== -
office at Auckiand ond c~:, · 
on business as a tele,Jis:.::, 
broadcaster 

Second Defendant 
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VY A Smith for Pl.aintiff.s 

2 

AND 

AND 

.A. i·J D 

MAFTiN HENDRICKSON of 
Auckland, Occupation 
Unknown 

Third Defendant 

ANTHONY ATKINSON of 
Auckland, Medicnl Practitioner 

Fourth Defendant 

PETER 'NILLS of Auckland, Bio 
Physicist 

Fiftn Defendant 

J G Miles QC and T J G Aiian for First and Second Defendants 
No appearance for Third, Fourth and Fifth Defendants 

. 0 '. C'. ·nent: 14 August 1992 

ORAL JUDGMENT OF ROBERTSON J 

On 14 July 1992 in a reserved judgment in respect of an application 

: = -eview part of a Master's decision i reinstated a prayer in the amended 

. ~2c:ement of claim which had been struck out by the Master. There is now 

.::r; application by the first and second defendants in reliance on r 61 C(6) of 

·,e :-ligh Court Rules and r 27(1) of the Court of Appeal Rules for leave to 

, ... ")ea! to the Court of Appeal. 
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Ti~e oiaint,ffs' claim against the defendants is for $1. 5 m: 1: T·: 

soeciai damages and $2.5 million in general damages in respect 

Jrogramme which was transmitted on TV3 and alleged to be defarnato 

1 r,,s short point {in that part of the review which was the subiec-: 

-2ser·1ec dec:sicn and which is alive before the Court today) is 

~:_)u;-;: -, ng foL~na defamation established may, as ail or part . ., , 

·· . : v ~o iJe orn·/ded to a plaintiff, order a person or an entity sue:: as 

: :::( _ ::ac:.Jr1d defendants, to transmit material correcting the er~cn2s 

,· ·Jrigir:al ouniic:neri. The learned Master found that ,.,...,_ -, -.;.,> ,_ 
[ ·:-; ... ,; (j o_'. 

.:;-;:;r::n :::: 0 :: sccoralngi/ struck out. l was not persuadec 

;:;.:::c::cn :::;oi....: not s;(ist and reinstated the prayer. 

2rc: :s no ques.:ion :n this case that a significant factor mcjv21•~ 

2 csf;.J~dams is that wlthout that prayer for relief the defendants wiil ha\1 :=:: 

':c :rial oy jury. if that remedy is included it will be necessar'J fo: : 

:,2se ,:an more conveniently be tried before a Judge and jury. Mr SmiL~ 

>ooe:!\' says the present application should not be used to achieve a side 

,',•'C, Lie submits the defendants should face the issue under the props, 

n and see if they can persuade a Court to allow trial by jury in any 

:'.21,t. inasmuch as the particulai case and that aspect of it is concerned 

~:--,·2:a :: 3trength ln that submission. 

'-h:;,:·.,virhstanding, I am satisfied that there is still a fundamental anc 

~-,-- -· ,- .• ~ ,,_ 0 • --

: ;...,: :~_,;; i.,Ci Juest:on of poiicy and law. Counsel agree that the standard :o 

2:c::1 , , ::si:ermining whether to grant leave to appeal in a situation sue;~ 

.,:::, !S s ·:~v1ev.1ed by Barker J in Green v Commission of Inland Revenue : 
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PRI\JZ 628, where His Honour applied principles which had been re­

enunciated in Cuff v Broadlands Finance Ltd [1987] 2 NZLR 343, and have a 

genesis which goes back at least as far as the decision of Salmond J in 

Rutherfurd v Waite [1923] GLR 34. 

I must be satisfied that there is a question which is capable of bona 

+ide and serious argument involving both a public and private interest of 

.::;,,,-;'ficient importance to justify the delay which an appeal will occasion. On 

0 he point of delay ! should indicate that in my judgment there need not be a 

·::::Jbstantial or significant delay. There are unresoived interlocutory matters. 

r Smith does not see their disposition taking as long as Mr Miles, but the 

rrmter is certainly not as at today ready to be set down. Where there is 

::2:ermination and proper co-operation there is no reason why the resolution 

·yf a short and confined point by the Court of Appeal need be a lengthy 

;,Jr(Jcess. 

As far as the other aspects of the matter are concerned, it seems to 

:Tle that there is at the heart of the application an important jurisdictional 

question. What remedies are properly and appropriately available in the 

Courts to deal with an established wrong in the fieid of defamation. 

When the matter was argued before me substantial emphasis was 

oiaced on the reluctance of the Court to interfere by way of prior restraint. 

issues of freedom of speech, public accountability, robust challenge and 

exposure were addressed. In my judgment once a defamation has been 

astablished the reasons for caution and reserve are less compelling. 

am persuaded that it is essential in this case (and one suspects in 

others) that litigants know the metes and bounds of the remedial 
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framework. r111r Smith '.,as argued, as is consistent with the caut:on :n ::::: 

interlocutory area, that the issue (which he does not deny ls impor-::2r- ~ 

should be postponed for consideration once all the facts are in. It does n,;:: 

appear on the basis the case was argued in this Court that further facts 2r-2 

necessary to decide the point of principle. I certainly have not held that if a 

defamation was established it would be appropriate or just, or even iiks:v, 

:hat this particu1ar form of relief wouid be granted. I held that it bei,,J 

o ered cculd not be excluded. VVhether I be right or wrong is in ;;Y/ 

:ucigment an important question in respect of which this case, and t:-1e 

:;eneral body of the law, would be enhanced by having a definitive ~':in:_:·.,\,? 

.:"'c::;:::::raingi··1, nor.vithstanding the fact that it is an interlocutory -::~~· ., 

3:.d th::: :Jccasions upon which leave will therefore be granted ;n ·::--•::"\ 

are limited) I am satisfied that this is a case where leave ·.s 

justified. 

leave accordingiy is granted upon the following conditions : 

The appeal is to be flied within 7 days of today and security dea1t 

Nith forthwith. 

The case is to be filed within 21 days. Thereafter it is to be set down 

for a hearing forthwith, the defendants having an obligation to use all 

endeavours to obtain the earliest possible fixture in respect of the matter in 

the Court of Appeal. 

rnai<e no order as to costs on this matter. Although the defendar:t 

nas ob-;:ained the relief which it seeks it is a matter in respect of which costs 
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should simply fail where they lie. The question need not be added to v,T,:i"i: 

imagine is a mounting H::::7 of reserved costs in a variety of applicatio,s -1,, 

this file. 

/. 

Solicitors 

Chapman Tripp Sheffield Young, Auckland for Plaintiffs 
Grove Dariow Aucklard, for First and Second Defendants 


