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1992 the appellant was convicted after a defe~~ed hearing 

at Pukekohe on an information an offence against 

in he drove 11 motor vehicle Or'! a road wnile the 

alcohol in his ;er 

blood. He appeals against on the §.Ole 

ZealandBiH 1990 ("BiU of Rights") WlU 

blt'~ehoo in. the rour~ of the taking a blood specimen from him pursUMt to 
, 

of the Transport Act 1962. The appeal ndse51 the appllcaUon or 

otherwi~ ()f the prO'vbions of $,23(1)('0) 

taking of speclmernz blood hospitals 

1962. 
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~!SSD. II~jpltal blulJd ~h - eo Nu!wHl.uUn~ aD)'~ 1u ~ i 

Act or any other Ad or rule of ll'lw, but rubjed rubsedlon (2) 
ot this ~UODw a rf&lrtered meclital praditioner who Is 
1mm~te charge of the exam1naUon~ caret or tre.aOOfmt or a 
pen;on who Is m a hospital or doctor i s surgery -

(a) May take a blood s~lmen from the person, or 
cause a blood sped.men to be so taken by another ' 
registered medical prnctitioner or an authorised ' 
~rson; and . 
J! requ~ed do so by an enforcement oMcer, . 
shall take a blood specimen from 'persouw or 
ca}tSe a blood specimen to be so taken another 
registered medics.! pradUion~r or an autnorlsed 
penon; 
May truce or ~UEO to bQ ~k9n by anothtt Ngl£terod 
medical practitioner or an autholi$.ed person a 
turther blood specl.men@ if the speeimen origiwdly 
taken is insufficient to be dh1ded into 2 parts in 
accordance with setthm 58F(1) of thls Act (whlclt 
further specimen shall for the purp~ of thls Act 
be doomed to be part the origlMl bllXld ~bnen 
taken from fue p.erson), .. 

whether O~' not the person has constuted the 1:ak!ng of the 
sp~dmen whether or \the person. is capable oK glvlng 
tOll::l£ent. 

(2) A blood specimen sball not b-e taken from 11 person p~ant to 
tWs secdon uQ.iess the registered medieal practitioner ., 

~Un~ t!lat person. 15 in the hospital or dodori~ 
surgery as a re.,~lt of an accident involving a motor 
vclllde; aDd 
Has examined person and js satisfied that the 
taking the blood ~pedrnen would not be 
p~judklal to the per-sonls; proper care or treattnent. ~ 

(3) Notwi~ndLng a~ m any or rule b.w" DOi 

procoo~~ civil OJ," crtm.m.aI~ shall ~ taken agaUut any ~. 
health boatr'(} oa' Hogpital Board or ag~ p'~n hE ~' 
or tb~ uddng of a blood sp.eclmen pumurnt t.h1! sect!on~ or m 
respect of the sending any blood §pecl.men to ;!l ,Mlnl~" 

a~3yst~ on ~roU1ld ilifJI.t My peli.~.ion eo~ to Ow· 
taldng of the speelm@:n WOUld" bf!nf,f:, 'been oth~ requlre1dr 

law if tb.h rettlon hilld not bee.n ~Mded h!lt£ not iO (:Gnsen~. 
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(4) Nothing m subsection section shall apply with i 
t"e$p~d of any proeeeding on the ground of ~n;r negligent act I~l" 
orn1mon in the takin&; of blood specimen. lii 

j 

The District Court Judge held that the provision!§ of !,23(1)(b) did not bpply 

the provision in s.58D(1) for the taking of a spe>:imen ~whether or not the perron 

his consented to the takmg of the specimen and whether or the person is capable 

held that the irrelevance of 

8.23(1) of the Bill of Rights, He held further Bill of Right! did apply the 

Court 

breach was to be ldmitted or not He held 

di$cretiony the blood :'ipecim~1l would not be excludw because fia1thou~h me 
defendant, in hlndd,ht, wd~ as given in evidence, that he would have app!'6C1ated 

I do that advice would 

In my view fact that a medical practitioner may take a blood sp«:lmen 

the eon~t 9f the ~ubject and whether the subject is capabl~ or not 

consent is of limited relevance. It has been hcid iliat Lie authority acCorded 

to regist!"A'oo mook& practitioners in terms of s,5SD does not extend to a 

requirement that a medical practitioner take a blood specimen by brute force ~ see 

MOl' II Atherton [1991] :) NZLR 509. I respectfully agree with the observadoni to 

effect made it't ,case by Barker J, One little imagination eirlvbage 

I 

!nubject to extrJ.Ct a blood specimen irl. c!.rcummmces of. active 
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till offenCe of 

to ~58D, Of rcievance al~ is $,11 the of 

Rlghts which declares that everyone has the right to refuse to undergo smymooical 

treatment I also ta.ke the view that if acts done by a penon or body in 

perfonnMc¢ of any public function~ power or duty, conferred or lmpo~ on that 

or pursuant law ~ are not regulated the. Bill of Rights 

becomes Virlually if they are done without 

lineaningl~5i because it be confined extraordinary situations where people 

may have actually consented to arrest or detention, Since s,23 is not confined 

valid or lawful " R v Butcher (mpra) - the view that ah~ce of oon~t to 

detentionb lawful or LmlawfuL excludes the. application 'Of s.23 of the Bill of Rights 

is plainly ~IU"""""'" 

of the IIvVbl~v!,n of detention fdr 

purpose.! of Bill Hamilton Retistty) 

Doogue I held thaI; had no relevii4'1t detention so as to render s.23(1)(b) 

applicable in ¢lrcum~tances where a blood specimen had 

Judge i.l1 that case found 

behalf of 

the specimen WIU taken by 

restraLnt on liberty because the 

injuries suttered a motor vehicle accident T'ne 

;l!'gument Llat advanced on 

medical practitioner but that fa.et there WfU no 

the time of exercldllg 

My lights t.hat rnight have been avaL1a.ble to c,Qurse it frequently be 

exercising rights, by rebOn 

, ,.! .. 

.. +­
.!Ii.--

-l·· 
.. 'Ii • 

1.1' . 
1 

. ~ 

" 

'l" 
f.~· , 

; ft·, 
. ~: : 

~ ~" 

,·.'1 .. ~ 

: ; -;-1 ,- J . 



rI< .~ • 

If 

. '";~:~':'~~:I';;:q", 
, !. 'f ;Tt; , 

··u . .-! \!. 

. .'!j ~;l; q , 

S i ,,:,: ~ ·~~~it.~,:' 
_ . . if, J •• ~ \ ~ • 

COl1sideralioh of the whole of the judgment in Clark~ that Doogue 1 \\~ mmdful' or '; ~ :1-; .. :~1~' ;. 
I . 

me scope of th~ concept of detention as examined by I~ Deln 1 in following 

manner in R. v Tlwmsen (1988) 40 CCC (3d) 411:" 

! 
Nfu its use the word Id(AenUon' $ s.lO of the Charter IJ ~tedi 
to a resttahAt of Uberty other than arrest in which a penon m~y 
~oW1bly rtqulre the assistance or cou.nsel but might be 
prflvented or impeded from retawmg ~nd lnstFocting eo~l· 
wUL.uut. dcL11 but fUll: fu~ 1.6rutkt't'!>lional ~UU'alitC.c.1l 

1 interpret Doogue J's observations as a recognition that the provisions' of 
~ 

Bill of Rights are to be applied re~istica.ny for of subject and not 

flagged in a merely way as a perceived technkal oojootion to due p~i. 

il . :: 1 
'1' • 

~, . ':- . 

r ' ~ 
'I 

'The s\.!bmissio~u on behalf :M:r C1arke were adjudged to f!ill. into th6 latt.er . i' 

category sl.n~ the inherent proposition that the taking of tl1e blood specimen j should 

be postponed until Clarke should recover his faculties was plaWly untenaUle. , 0'; 

benefit according them. 

s.23 ought be considered in terms subject 

clearly not having disadvantaged ~,o that evidence 

having been demined~ or 

not be exeluddd 9 may 

be difficult decide. In cases the appl1catiol1 of s,23 '1Vill be obviou~. In a 
, I 

'I 

case ~ch i:i the present the issue is not whether th~ section applies W the taking of , " 

blood lpeclmentt pursuant to ;,58D of the Act 19621 but whether it ought i 

evidence of 

That question requkes of oourse a consideration of the fac~ 

i,2~\ IOf the Bill Rights, 
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It is now well established that the Bill -of Rights is not to be interpreted 

\ 

narrowly or over technically, lest its intended purpose be defeated by lnfiOxlbie 

legalism • R v Butch" supra. It has also been noted by the Court of Appeal that 

there are clear advantages not merely to the subject but to the community' as e. 

whole in letting people know their rights - MOT v Noorl 8 CRNZ 114, 13&-7, per 

Richardson 1 ;-

"Cltarly It Is not in the Interests ot the community as a wbole or, 
of the lndlvtdual that the individual should be lett under a veU or 
Ignorance. CUizens should know where they stand, what the law 
expects of thetn. That is particularly obvious where le~lature 
such as the~ Transport Act f;ets out a statutory process tor the 
obtaInIng of lnt'onnatlon wblch becomes the foundation or 
crimInal cIw.1~. It 

In the present case a traffic officer interviewed the appellant briefly at about 

2.30 am on 19 AUiust 1991 at Middlemore Hospital where the appellant had been 

taken following a motor accident. The traffic officer then identified himself to a 

doctor who was attending to the treatment of the appellant and requested the doctor 

·to take or cause to be taken a specimen of blood, which the doctor did. On the 

appW it Is not sui,ested that there was any vitiating aspeCt of the procedure for 

taking the ~men except the alleged breach of the Bill of Rights. The traffic 

officer made no mention in his evidence in chief at trial ~ to whether he did or did 

not advise the appellant of rights pursuant to s.23 of the Bill of Rights, and he was 

not cross-examined on the issue. Mr Smith himself was asked if anything was said 

to rum at the hospital a.bout a solicitor. The whole of the evidence on the issu,e is 

rcprodnr.t:rl Mlow!. 

-Did anyone say anything to you at the hospital about a soUcitor. 
Was a solicitor mentioned .... not that I recall, no. 
Were you I!ked if you wanted one .... not that I recall, no. 
Would you have availed yourself of one if you had been offered 
one •.•• l would think so, yes, after th~ seriousness of what happened. I 
think I probably would have got one. 
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'1 

situation, .> 

anything about a Lawyer 

• "I was in pretty much a state. 
DId you think abollt it at the time". ,No. It 

" 

Although the District Court Judge ~ms not have specifically fO'und 

to view taken 

sufficiently 

l'lppellant wo.s not irA informed or accorded the 

thcBll1 This was a case where t.here was no apparent 

not have been 

instruct a lawyer vvithout del.ay and accorded the opportunity of exerobing tho~e 

rights by telephone, ill contemplated in the ease Noon. He would then have 

had the benefit of knowing where he stood, FUrL~er ~ there was in my judgment a 

doctor prepared to and manifested the 

over· technical to regard the 

would necessarily result the nature 

ilie :subject to be told or the right! 

recognUed $,23 of Bill Rights. There little any 

he 

ob~(:(t 

Ww.ved bU rilhtJ. The ~I.i'fl,n;;.-IU 

it is me:roedi 

01' may not 

plain is 

for a 

have 
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SO to do, However they are invested with powen and·j"esponsibilltte$ pursuant 

the Transport Act 1962 and are clearly within the contemplation' 

s. of the 13ill or Rights. I would think t~at a law enforeement offiCer 

wish be present in eonnection with the according of rlgh~ in terms' of 

Bm of Rights, or during the Wililg of a blood specimen such 

sensibly able 

a situation where the doctor who took the ·sp.echrien 

certify lti~t effect but may have attend 

in the Bilfof Rights, 

For above reasons in the particular case, considered in the light its 

own facts for the purposes of the 13m of Rights, I allow the appeal quash the 

eonviction~ sentence and orders imposed on the appellant. 
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