/ 4 )} ]GJ l \
A
; Voo UNDER The Deciaratq Judgments 4 £
Qd— //8/ <& 1908 f Judgme ’
¢ 1
g LB o BETWEEN THE DIRECTOR-GENERAL Oor
A5 AGRICULTURE AND
; FISHERTES at Wellington
Plaintiff
AND  WILLIAM ROSE TRA WLING
LIMITED , duly incorporateq
Company having jts registered Office
at Wellington ang Carrying op
business a5 4 Commercia] Fisher
Defendant
Date of Hraring: 29 and 30 April 1993
_'—ﬁ“ﬁ——..______-
Date of Judgment- S\ VEBRuA = \c\i\\{‘
Counsel: G.A. Rea for Plaintiff

MET Macfarlane as Amicus Curiae




Teasombly be advanced on the part of the defendant, were it Tepresented by solicitors
and camsel of its own choice,

The firstaffence was of making, together with the directors of the company and Mr
A.M. Mumilo, a false statement in a Catch Effort and Landing Return, being a retury

The defendat pleaded guilty to those charges and convictions were entered on them,
Subsequentigpenaliies were imposed,

Section 10782)-(4) of the Act provide for forfeiture of broperty used in the commission
of an offence, unjess the Court for special reasons relating to the offence thinks fit 1o
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orderotherwise. In this case, when imposing penalty the District Court found that no
specid reasons existed to justify the making of an order under that section.

The gaintiff indicated that it believed that on the entry of the convictions the vesse]
"Gamway" was forfeit to the Crown as property used in the commission of the offence
of which the defendant was convicted and that the Crown wished to seize the vessel if
the Caurt confirmed that it was forfeit,

The fetual information provided as a basis for the argument came by way of an
affidasit by a senior fisheries investigator employed by the Ministry who was the
informant in the criminal proceedings against the defendant out of which the present
questimns arise. He exhibited a copy of the summary of facts presented to the Court
when gleas of guilty were entered on behalf of the defendant.

The sunmary indicates that on 2 February 1991 fisheries officers observed two vehicles
at a Wdlington wharf. One was traceable by its registration number to a person
employzd by Mr Muollo who traded as Cook Strait Seafoods. The second was
registerd as belonging to that company. The vessel "Garraway" was observed to berth
adjacert to the Cook Strait Seafoods truck. The officers observed bins being unloaded
from the vessel, and the contents of the bins being sorted. What was unloaded from the
vessel vas transferred into the vehicles and the vehicles drove away. Forty bins of fish
in all were unloaded from the vessel. This activity was recorded on videotape,

Later amther vehicle registered to the defendant came to the wharf and parked by the
vessel. Three bins of fish were unloaded from the vessel and placed in that vehicle.
Later atuck belonging to another company was observed discharging bins at the vessel,

On 28 Narch 1991 the defendant submitted Catch Effort and Landing Returns to MAF
Fisheriezreporting fish landed to a licensed fish receiver which was the owner of the Jast
vehicle mferred to. No return of other fish Janded was made.

The Minstry visited the premises of Cook Strait Seafoods but found no documentation
of the pichase of fish product by that company from the defendants.

When infrviewed, the master of the vessel, a director of the defendant, said that all fish
landed wss recorded in the Catch Effort and Landing Return with the exception of
heads.
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The mlevant returns were also exhibited. The Catch Effort and Landing Return was
dated3 March 1991 and purported to relate to a trip which began on 30 January 1991
and exded on 2 February 1991, The licensed fish receivers return was dated 7 March
1991.

Mr Micfarlane made it clear that he was not in a position to argue about or test the facte
of thecase and submitted that the statements of fact could be regarded as no more than
facts fleaded: as matter to be regarded as admitted because not denied. The plaintiff's
purpoe does not require dispute of that stance. The Director-General's concern is to
obtaina declaration as to the construction of the words "used in respect of the
commision of the offence” in the forfeiture provisions.

The fartual basis for the judgment must be this:

(@  that fish was taken during a voyage of the vessel "Garraway", and was landed
from that vessel:

(6)  dat the Catch Effort and Landing Return did not include all fish taken on the trip
B which the retumn related and landed on return from that trip;

(¢)  diat the licensed fish receiver's return did not include fish received by Mr Muollo
md that the circumstances made the company a party to that offence, the basis on
whiich the company was a party not being specified:

(d)  =zlevant dates and places are as has been indicated; in particular that the taking
ad landing of the fish was complete by 2 February and the retumns were
ampleted and lodged a month or so later.

Mr Reagostulated the question arising as being whether a vessel can be forfeit when the

relevantaharges are based on breach of statutory requirements (including requirements

of 4régu1§iéns) relating to documents or is forfeiture incurred only as a result of a breach
related tethe physical taking of fish. That question in turn gave rise to the question
what comection between the property alleged to be forfeited and the offence charged is
necessaryTor forféiture o be_ iricﬁneéfﬁf;ﬂder the Staiﬁtdfy words

The direcly relevant provisions of the Fisheries Act 1983 are:



(1)

2)

)

(4)
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s 66, which requires particular people - amongst others, holders of permits,
licences, authorities or approvals issued under the Act to take fish by any methoc
for any purpose, masters and owners of vessels registered under the Act, owners
and persons in charge of any premises or vessel where fish is received,
purchased, stored, processed, sold or otherwise disposed of an licenced fish
receivers - to keep such records and make such returns as may be required under
the Act to assist the management and conservation of any fishery resources;

s 89 which authorises the making of regulations prescribing the accounts,
records, returns and information that aly person may be required to keep or
furnish pursuant to s 66 of the Act and providing for the form of such records,
e time within which such records are to be kept or furnished and the person or
office of the Ministry to whom or which required returns are to be sent (s 89

{)(ka));

593 which provides that:

"Every person commits an offence who acts in contravention of or fails to
comply with any provision of this Act, or any notice, direction, ’
restriction, requirement, or condition given, made, or imposed under this
act,"

$96 which provides that:

"Every person commits an offence who -

(a) Fails to provide any accounts or records or who neglects or refuses
to furnish any records, return, or information when lawfully requested to
do so pursuant to this Act;

(b)  Makes any false or misleading statement or any material omission
In any communication or application or return for the purposes of this
Act.”

s 307B which provides for forfeiture. There are three provisions in that section
which apply forfeitures of differing extent:

"(2)  On the conviction of any person for a quota management offence
or an offence relating to returns and records, -

(@) Any property used in respect of the commission of the offence
(whether or not seized pursuant to section 80 of this Act); and

(b)  Any fish in respect of which the offence was committed (whether
Or not seized pursuant to section &0 of this Act); and

(€)  Any proceeds from the sale of such fish pursuant to section 80(4)
of this Act; and

(d) Any quota held by the person at the time the offence was
committed -

shall be forfeit to the Crown unless the Court for special reasons relating
to the offence thinks fit to order otherwise,
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3) On the conviction of any person for an offence against this Act or
regulations made under this Act (not being a quota management offence
or an offence relating to records and returns or an offence for which the
maximum penalty is a fine not exceeding $5,000), -

(a) There shall be forfeit to the Crown, unless the Court for special
reasons relating to the offence thinks fit to order otherwise, -

( 1) Any property used in respect of the commission of the offence
(Whether or not seized pursuant to section 80 of this Act); and

(i)  Any fish in respect of which the offence was committed (whether
or not seized pursuant to section 80 of this Act); and

(i)  Any proceeds from the sale of such fish pursuant to section 80(4)
of this Act:

() The Court may order that any quota held by the person at the time
the offence was committed shall be forfeit to the Crown,

{4)  On the conviction of any person for an offence against this Act or any
regulations made under this Act for which the maximum penalty is a fine
not exceeding $5,000, or on the discharge of any person without
conviction pursuant to section 19 of the Criminal Justice Act 1985 in
respect of any offence against this Act or any regulations made under this
Act, -

(@) Any fish in respect of which the offence was committed (whether
or not seized pursuant to section 80 of this Act); and

(b) Any proceeds from the sale of such fish pursuant to section 80(4)
of this Act; and ’

(©) Any illegal fishing gear in respect of which the offence was
committed (whether or not seized pursuant to section 80 of this Act), -
shall be forfeit to the Crown, unless the Court for special reasons relating
to the offence thinks fit to order otherwise. "

(6)  Two definitions in s 107B(1) are relevant:

"'Offence relating to returns and records’ means an offence against
section 66 of this Act or any regulations made under section 89(1)(ka) of
this Act; but does not include an offence for which the maximum penalty
does not exceed $5,000:

‘Property’ means any vessel, vehicle or other conveyance, fishing gear,
implement, appliance, material, container of goods, or equipment; but
does not include quota. "
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The Fsheries (Reporting) Regulations 1990 (SR 1990/214) made under s 89(1)(ka) of
the Azt, specify 7 categories of Teturns, one of which covers catch, effort and landing

Regulstion 4(1), (3) and (4) are relevant:

"(1)  Every permit holder who takes fish or on whose behalf fish are taken -

@)
)

ihall complete and shaj furnish to the Director-Genera] catch, effort, and landing
®turns in respect of fish so taken in accordance with the requirements of thege
’gulations.

® A person required to furnish catch, effort, and landing returns shalj -

@ Complete at the end of each day of a fishin g trip (or at the end of each
dzy in which more than one trip is made) that section of the return headed
‘Catch/Effort Data', in relation to each such day or part day of 3 fishing trip;

(b} Complete immediately on landing that section of the return headed 'Catch
Larding Data’, with the exception of the last 2 columns which shali be completed

(4)  Subject to any direction of the Director-General under regulation 22 of
these regulations, catch, effort, and landing returns for any fishing trip that ends
onany day in a calendar month shall be furnished to the appropriate Registrar not
later than 15 days after the Iast day of that calendar month. "

TR I g

"Landing" & defined as meaning, inter alia, "the removal or discharge of fish from any
vessel”,

"Permit" means 3 fishing permit issued under s 63 of the Act or a special permit issued
under s 64, '

Regulation 35 provides for an offence of failing to complete 3 required return and
provides fora penalty of a fine not exceeding $10,000.00.



"The Judge held that the words "used in Tespect of the commission of "the
effence’ meant 'ysed with reference to the offence’". For myself I consider it
dangerous to depart from the actyal words used in the sectiop which are words of

@mumitted against the Act or Regulations made under it, Under s 79(1)(b) the
Tisheries Officer is entitieg to stop and examine any vehicle in the course of the
erforcement and administrationn of thjs Act. T have already held that the

Itfollows that the truck, at least in relation to that offence, was 'used in respect
ofthe commission of the offence'".

The next wse chronologically is R v Kakura (1990 20 NSWLR 638 (CCA, CA). There
the primarg Judge had made an order for forfeiture of a fishing boat. The empowering
provision was s 13C of the Fisheries Act 1952 (Cwlth). The defendant had been



Gleeson €7, in whose judgment
his essentia] conclusion briefly:

the other members of the Court concurred, expressed

“Even allowing for the fact that what is involyed is a question of construction of
a genal provision, and that it is to be interpreted accordingly (Murphy v Farmer
(1388) 165 CLR 19), I can see no Justification for reading s 13C(2) in such a

way that it applies only to cases where being in possession or charge of a boat is

anelement of the offenc

¢ as defined by the Statute. In my view the subsection
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In Mimistry of Agriculture and Fisheries v Kiely, District Court, Christchurch, CRN
1009622279, Green DCJ » 28 November 1991, the Court was determining whether an
order should be made that property not be forfeited under s 107B(2) in its current form,
The sibstance of the offence of which the defendant was convicted was a failure
immedately on landing to complete the required section of the catch, landing and effort
return.

The fazts were that the defendant landed 14 bins of fish from a registered fishing vessel.
It wasascertained as he left the wharf that he had not made the required entry in respect
of thatfanding. The Ministry submitted that the fishing vessel was used in the
commission of the offence. The J udge held that it was not for the Court in the
prosecution to determine whether or not property was used in the commission of the
offence, but that in dealing with the question of special reasons could draw a conclusion
whether the forfeiture of particular property was reasonably likely to occur.

The offence involved failure to complete part of the return when required and the JTudge
commerted that as a matter of logic it was difficult to conceive that in respect of an
offence ef omission any property could be used in the omission.

Referente was made to the decision in R v Kakura and in'particular to a passage in the
decisionof Wood J, the Judge of first Instance. The whole text of that Judgment is not
availableto me, but Judge Green has recorded that Wood J had said:

"The question then is whether the boat or equipment was 'used in the commission
of the offence’ [of inaccurately reporting the catch in breach of the licence
provisions]. This expression seems to me to involve an involvement of the boat
inthe offence in a temporal sense. In my view the vessel can properly be said,
inthis case, to have been used in the commission of the offence since it was the
catches made by it which called for recording and reporting. Had it not been
uzd to caich the fish no obligation to record or report and no offence would

have arisen."”

Judge Green agreed that to be liable for forfeiture as property used in the commission of
the offence the boat must be involved in 2 temporal sense in the commission of the
offence, fhe reason being that importing a temporal sense into an offence isolates the
time frame within which the elements must be found. The essence of the Judge's
decision is found in the particular case in these passages:
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"In the matter before me use had been made of the boat to catch the fish, to carr
them to Akaroa and to unload the fish from jt. At the stage of landing the fish
no requirements then existed to complete any return. That obligation only came

The Judze felt that the vesse] in that case could not reasonably be forfeited as property
used in #ie commission of the offence,

In Minisay of Agriculrure and Fisheries v Fearnley District Court, Christchurch, CRN
1028003304-23, Strettell DCI, dealt with the question of forfeiture as a consequence of

IR A v e o
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an iwolvement of the boat in a temporal sense in the commission of the offence, and
that fhere was not in the instant case.

The Jearned Judge commented that the purpose of s 107B(2) is to ensure that gear used
during the commission of the offence must be forfeited (which, with respect, I think is
too narrow a view of the legislative intention) and proceeded:

"Looking at the facts of these offences and considering the time of the
commission of the offence and the use of the boat in a temporal sense the timing
of the commission of these offences vary but could be as far away from the use
of the boat to the commission of the offence as a month plus fourteen days.

Can it then be argued that the use of the boat was itself used in respect of the
commission of the offence? From a proximity or temporal viewpoint it could
not,

While s 107(b) is clear and pointed in the mandatory forfeiture provision that
property used in the commission shall be forfeited, I cannot import into the
words 'in respect of® in s 107(b) the extended and meaning of the words urged on
me by Mr Sandston, the phrase emphasises that the property liable for forfeiture
is that used in the commission of the offence (to state the obvious) but in my
view nothing more. Having considered the factual circumstances and the
submissions by counsel relating to these offences and having considered the case
law submitted I adopt the reasoning of both Mr Justice Wood and J udge Green in
#ie decisions previously mentioned and consider that the boat was not used in the
sommission of the offence and therefore not liable to forfeiture.

Indeed one could go so far as to say that the offences do not in any way relate to
the use of the boat in respect of the commission of the offences. The offences
are offences of record where the ingredients of the offence relate to the holding
of a permit or being a licensed fish receiver (ss 93 and 96 and Regulations 6 and
19) and failing to supply a nil return. '

The use of the boat plays no part in the commission of the offences at all and for
that reason again forfeiture is not consideration. "

The third New Zealand decision is Ministry of Fisheries v Harvey CRN 1025005849
District Court, Invercargill, 20 October 1952, Moran DCJ. The defendant was charged
with knowingly making a false statement in a Catch Effort and Landing Return and with
knowingly disposing of fish taken by him in his capacity as a commercial fisherman
other thar to a licensed fish recetver, the latter being a quota management offence.
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The miestion posed by the Judge in his decision was whether the fishing vessel used by
the defendant to catch the fish the subject of all informations was liable to be forfeit to
the Gown. The vessel in that case was not owned by the defendant, but by another.

JudgeMoran referred to the decisions in Fearnley and Kiely, and to the temporal test
applief in them, but then turned his attention to the significance of the words “In respect
of* inthe statutory phrase "used in respect of the commission of the offence” and
compaed s 107B with s 80 which authorises seizure. In s 80 the relevant words are
"vessd] vehicle ... fishing gear ... goods or equipment which ... is being or has been
used .. in the commission of ap offence ,..".

Judge oran held that when attention is directed to the words "in respect of", the issue
is "oneef relationship between the use of the property and the acts, omissions and
intentiers which constitute the commission of the offence"”.

The Judze went on to say that whether such relationship exists of sufficient proximity to
trigger fie forfeiture provisions of s 107B must, in his view, involve considerations
wider thm the temporal test adopted in Kiely and in Fearnley. He said "the concept of
proximiy, is wider than time frame”.

The situgfon being dealt with by the Judge was one in which the relevant entries were
made atmme undetermined time after the landing of fish on 12 October, the return
having ben signed on 13 November 1990, one month after the fishing trip to which the
return rekted. The fishing vessel had been used to catch the species to which the retum
related amd the J udge concluded that it was not reasonably possible to exclude that it
could bemid the fishing vessel was used in respect of the commission of the offence of
making te false statements in the return.  The Judge's final statement of his conclusion
on this pant was: '

offeice was removed from the use of the vessel both as to time and place there
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remains a relationship between the two events which might reasonably be seen 1
be sufficiently proximate to trigger the forfeiture provisions of section 107R,

The Quota Management System depends for its efficacy upon accurate and
truthful statements in Cagch Effort Landing Returns,

In short, the return requires information relating not only to the fish but also to
#ie fishing. The use of the fishing vessel is an integral part of the fishing trip to
which the Catch Effort Landing Return relates.

hideed, the nature of the reporting obligations varies according to the dimensions
of the vessel. ... There is thus a direct relationship between the fishing vesse]
wed to catch fish and the nature of the reporting obligations.

I, therefore, conclude that there is a very real possibility that the fishing vessel
vill be forfeit to the Crown upon conviction of the defendant of any of the three
offences relating to retumns and records. "

Tagree wih respect with J udge Moran's view that attention must be paid to the words
used in the statute, the point made by Holland T in Kazakos, and that is particularly so
when in provisions in the statute dealing with rejated matters, seizure and forfeiture, the

legislaturehas used the different expressions, "in" and "in respect of™,

"The worés 'in respect of' are difficult of definition but they have the widest possible
meaning of any expression Intended to convey some connection or relation between the
two subject-matters to which the words refer": Trusrees Execurors & Agency Co Lid v
Reilly [1948] VLR 110, 111. That dictum has been adopted in a number of Australian
decisions -see Fross v Customs Collector (1985) 63 ALR 297 (FCA) at 308, but with
the rider added by Mason J in Sraze Government Insurance Office (QLD) v Rees (1979)
144 CLR 549 at 561 "but, as with other words and expressions, the meaning to be
ascribed to 'in respect of* depends very much on the context in which it is found”.

Mr Macfarkne made the point that the first offence in this case was not an offence
"relating toszecords and returns” because the offence charged was an offence under
s 96(b), notene under s 66 or under any regulation.
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Mr Rea resisted that argument strenuously submitting (correctly) that 5 66 does not in
itself declare anything to be an offence; it simply sets out the Tequirement that identifie

any regulations made under s 89(1)(ka)" must be read as referring to an offence relating
to what is required to be done by s 66 or the regulations. In my view making a false
Teturn is just as much such an offence as not making a return at al].

false statement.

Mr Macfarlage submitted:

ettt b
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(1)  that the words in s 107B(2) required consideration of the time and physical natur
of the offence because of the words "property” and "used” and that "use” must
involve a time of use. He submitted that the judgments in Kazakos, Kiely and
Fearnley were correct in requiring a temporal connection between the use of the
property and the commission of the offence, and that the wider view taken in
Harvey was not correct;

(Z)  that the obligation to complete and furnish a return precedes the incurring of any
liability for a reporting offence, and when fish are taken that obligation always
came later. Accordingly the use of fish catching equipment would almost always
have ceased by the time it became possible to record what was caught, and that
will certainly be the case when what is in issue, as here, is providing a return of
what was taken and landed;

(3)  in this case the facts relied upon by the Director-General occurred in Napier
some four weeks after the discharge of fish in Wellington.

Accordngly, Mr Macfarlane submitted it would be surprising if the vessel could be
regarded as used in the commission of the offence. At best, he submitted, whatever
instrument was used to complete the form would be covered by s 107B(2) or (3); ifa
wider view was taken the area of forfejture would be very wide: the vehicle which took
fuel to fie vessel for the trip, the vehicle which took the fish from the wharf, the bins
and evex the office where the return was prepared (so long as it was not realty) could be
forfeit; which he submitted would be an absurd result.

Applying the test of temporal connection between the use of the vessel and the
commisson of the offence, Mr Macfarlane submitted that there was none to be
discerned.

Further 3r Macfarlane submitted that when the words: "in respect of" are considered in
the whok context of s 107B(2) (or (3)) they have been used in (2)(b) and (c) in respect
of the fofeiture of fish or the proceeds of sale of fish to show a specific connection
between the fish and the offence. Section 107B(2) and (3)(a) it was submitted do not
exhibit hat direct connection leaving a case of ambiguity where the choice should be
against feefeiture: Millar v Ministry of Transport [1986] 1 NZLR at 668 and 673.

It was submitted that these considerations lead to a sufficiency of connection being
required letween the property and the commission of the offence but not so wide as to
be beyond the purpose and contemplation of the legislation and that there was not
sufficienthere.



making a false return a number of acts in Sequence: the taking of any quantity of fish
of parfien]ar species, the landing of those fish, the recording of the required information

Crown would have to PTove some or all of those matters. A significant factor in any
prosecuion related to returns 1s the amount and kind of fish taken from the sea and then

and (c)zmd s 107B(3)(a)(ii) and (iii). That significance is consistent with the purpose of
the Act 5 derived from its lon g title: "An Act to consolidate and reform the law
relating B the management and conservation of fisheries and fishery resources within
New Zedand and New Zealand fisherjes waters”.

consistently with the purpose of the Act and its provisions, wider in meaning than "in
the commission of the offence". Thatisa construction which accords with s 5() of the
Acts Interretation Act i.e. one which will best ensure the attainment of the object of the
Act, whick may be, and in my view clearly is, "to prevent or punish the doing of [what
Parliameni] deemg contrary to the public good",
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Fourth, in Tespect of elements other than temporal encompassed by the word "used"”,
there must be Ieasonably discernible a direct mvolvement of the Property in issue as an
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consiteration should remove room for the absurdities which Mr Macfarlane postulated t
arise.

A

Fifth, it is clear that the legislature has intended severe and wide-ranging penalties to
apply m respect of offences: under s 107 a fine of up to $250,000.00 for an offence
against the Act, and for a continuing offence a fine not exceeding $1,000.00 per day in
additian, to which will be added, unless the Court thinks otherwise for special reasons
relating to the offence, forfeitures of property, fish, proceeds of the sale of fish and in
Some ases any quota held by the offender at the time the offence was committed.
Quota i a valuable commodity, loss of which may destroy the fisher's business. There
is nothing to suggest that Parliament intended the €Xposure to penalties to be limited to
gear orto diminish as fish were moved along the chain between the point of taking and
disposdl, which is the stage at which the reward for breaching the law could be expected
to cometo the offender's hand._ # hat is part of the context in respect of which the
particular words have to be considered.

Accordizgly, in my Judgment, the vessel "Garraway” was in the circumstances as they
were putbefore me forfeit under s 107B(2) and would have been forfeit if the case had
been wiin s 107B(3).

I do notzonsider it is possible to make such a declaration In respect of the conviction
relating 1 the licenced fish receiver's Teturn because the facts on the basis of which the
company was alleged to be a party to what I take to have been Mr Muollo's offence asa
principal have not been established in any way in this proceeding. In that situation it is
not possitle to determine that the vessel can be said to have been "used” in respect of the
offence.

In the cirnimstances of the case, the costs of the proceeding are to be bome entirely by
the plaintff which wished to establish the correct interpretation of the law. .

I record that Mr Macfarlane broached an argument that s 21 of the New Zealand Bill of
Rights Act 1990 affected the approach to construction. The section relates to
unreasonafie search or seizure and I intend no discourtesy to him in saying that in my
view it hasno bearing on the construction of a provision as to forfeiture which passes
title after aconviction has been entered,



Ly Smd

Mgt

19

Pl
e

T express my thanks to both counsel for.their assistance, but especially to Mr Macfarlane

for his readiness to assist the Court.

g o
D.P. Neazor J >
Solicitors: Crown Solicitor, Napier for Plaintiff

Sainsbury Logan & Williams, Napier for Defendant



