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This is an appeal against conviction in respect cf a 

breath alcohol of:fenc12:. The appellant took four points 

~efore the Dist~ict Court judge. B~fore this Court one 

or not at the ti~e that the pcli·:a o~fic0r advised the 

appellant of his riqhts under the New Zealand Bill of Rishts 

advise him not cnly that he was tc ac~cmpany her to the 

Lower Hutt polica statj_on for the purpose of an evidentia~ 

breath test, blood test 1 or both, but that tha evidential 

breath test proposed was c~nclusive. 

It is simplest to deal quickly with the other two 

points which were not pursued with viJour or at all. 
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The second point taken on behalf of the appellant 

related to a particular aspect of compliance with the Bill 

of Rights Act an~ it was net pursued. 

The third point was that the police officer w&s not i~ 

full uniform when dealing with the appellant although she 

in pslice ~niform. It was suggested in the 

District Court and in this Court that the view could be 

tak,en that s, 68B Df th,a Transpc.irt .Act 1952 ( 11 the 'I'ranspcrt: 

J\ct H) requirec1 th2 off ic,er to r),e in full unifor1r.1, 'Ihe 

Transport Act is not word8d ..., a ,; 

·G,E~(! l, Si l.()!'1 in 

Transocrt Ministrv_vSuirke [1577] 2 NZLR 497 does not lead 

to that consecmence. There is no substance in that point. 

from obiter dicta in two decisio~s of the District Court. 

Before referring to those cases, however 1 and the 

submissio~s of the appellant in ~ny detail, it has to be 

noted that the rights of t~s appellant in respect of the 

Bill of Righ~s Act arose bec~use the police officer required 

the a:i;:,p2llant tc acc:c,rnpany her to a. pla.c1-2 1111here it ,,,ms 

likaly that the appellant could undergo an evidential breath 

test or a blood test or both in terms of s. 58B(l) of the 

'L'ransport l\.ct .. I~ was becauss cf th8 prGposed detention 

that the appellant was entitled t~ be made aware of his 

rig~ts. There is nothing in ~he Transport Act or the 

TraLsp0rt (Brea~h Tests) Noti~a (No. 2J 1989 imposi~g any 

c~iterja for the use of evi~ential as oppc1sed to co!1clusive 

e~i~enti~l devjces. the Transport Act 

or that Breath Tests officer ~o advise a 

psrson being required ta acccmpany that officer of the 



nature of the specific test to be carried out. 

0f the appellant or a pe~son in his position which are to be 

advised under the Bill of Rights Act relate to legal ad~rice 

before the detention occurs. Should the appellant have 

so~ght to take advantage of tha~ right, it may be the legal 

adviser would have advised the appellant of the position irt 

evidential devices for the iurposes of the right to a blood 

The rights under the Bill ~f Rights Act are not to be 

confused with the right to advice as to the position 0f the 

appellant under the Transport Act. That is a matter for the 

pcsition of the appellant. It is not a matter for the 

officer requiring the appellant oz the person in his 

position to accompany the o~ficer to the police staticn or 

eisewhere for the purposes of the requisite test. 

The submission is mada, however, upon the basis of 

Wallington District Court, 24 May 1995) and folice v Hoare 

(CRN 5044005795, North Shore District Court, 16 October 

1995) that t~e person in th~ p0sition of ~he appellant is 

entitled to be a&vised of the nature of the device which i~ 

is intended to be used by the officer so that the person in 

the position of the appellant can obtain adequate advice if 

I prefer t~e reaso~ing of the Distri8t Court j~dge in 

He teak the view that the constable in 

this c~se discharged the 8hliqat\ons in respect of ~h 0 Bill 
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of Rights Act when she required the appellant to come to the 

police station. He took the view that the advice given to 

the appellant complied with the requirements of both the 

Bill of Rights Act and the Transport Act as the reasons why 

the appellant was being required to return to the police 

station were advised in terms of the provisions of the 

Transport Act. 

There is nothing about this case which is different 

from any other case where a person is being required to 

accompany an authorised officer. It is not for the 

authorised officer to advise the person in the position of 

the appellant of each and every of the consequences of 

accompanying the officer to the place where the test is to 

be carried out. That is the reason for the person in the 

position of the appellant to be advised of the right to 

legal advice. 

It is said for the appellant that information as to 

whether the test device to be used is of a conclusive nature 

or not relates to a matter of fact. So do many other 

aspects of the testing regime relate to matters of fact. It 

is, however, a question of law as to the consequences of the 

use of the different devices and those are matters for legal 

advice or not as the person in the position of the appellant 

chooses. I see no substance in the approach taken in the 

dicta in the two cases referred to. The appellant was 

properly advised of his rights under the Bill of Rights Act. 

It is not a question for the person advising him of those 

rights to advise the person in the position of the appellant 

of each and every consequence of accompanying the officer to 
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the pol st:E1 on. That is the reason 

OI the Bill of Rights Act is ven, so that such 

can be oJ::,ta from a. if and 

D8CJUl1" 1ed. 

f3.cil 

It is certa ly t~1e that the cff 

if sought, but that 

entire diff~r~nt issue. 

a.n 




