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;:1uestion V'vhether ths p!aintiff e-ffoc:red any sales in ,June and July ·; 993 in 

Bulls of Cavalier Brernvv:..1rth resiclerrt12.1, 1,voo:len s::1rpet". Th,=; ,application is 

1T1::ida pursu::mt ·to d:i'ec1ir.rns gi·,l 1~r. by the Court cf /\.ppe;:n in cl jud91T18r1t crf :~ 

fl,gli2ncc, :s p:Jai::;ed upon tr;,? \hell kr10\1',.rr1 dedsio11 1n /i,fonte90 fl11otors .U:d v 

Norn [''i974} 2 N:?.LR 2·1, 

Mv Jud;;mr:• nt c•n ·1 ·i /-i .. :Jt'il turr,.~d en rny 'fir,ding that !Vlr M.cfa.lien ol' 

F1'rGstige had .3drnitted several tin1~:!C, in cilving ,2vidr,?n,C~; 1Jv:1t them '.rnd beer: 

:supp 1es of C;:1v2lier Br:::1nvvot'th carpE.:t to R21ngitik12i Fioor1nr1s t-tcJ in 73u!is in 

June and Ju!v 1! 92:<3, thE.t is, aft1:;r a 1T1eetin~1 \••,.,.-ith Mr Phillipe o-f Cava iar 

Brem1.,.vorth on 19 Mav, 

·i:i-ie;·,e "N":JS 11cthirq::; 1n the1 evichrnc,s: to sur~igr::st tt1at v.,·i-iat 'Jvas a-::lrnittei.:J lo 

hav<:; b1:,en so sold ,Nas carpet othe:· than r,3sidentiai 1ip,c•:Jlk=J1""i carpc:t ·failin~J 

v✓ithin the prnhib1ticm of on-sellin1.;i tc1, whoiesal6rs. Ther::?.for,9 l found that 

Pre:::;tiGE: had deliberately bi-tiached an ,,3:s~rnntiai ti:::i-rn of the d,ealE:rship and 

the contract. ,ll .. ccord:n,gly, i held that th'f; piaintlff ;''; acti.:)n -fcdl,sid ,md 

l,3arned P1esicl,2n-i:. recorded that l 1,A/i:JS entitled to find 3'=> I did on the 

evid,ence oefr1r\':l me, 8,ut in the co 1.1r.'.::,fl Gf th,8 hear[n[; be-fon::1 th& Court of 



evidEn1:::e. I quut,c'i vvh2.-i: the Cou~t ~mid about the n;.:rture of that .:0 pplic:ation: 

·i, Cc:,(1trar.,,,., to the i::)1·i 1Jinal in1p,·ession cor1\:1e'ved tc: t'.1is; Cotirt ti""":at the rn:a:ttel'" 
cc1nce;~necl at!e,Ji.3d :e:on·1r;1erc!a:] carpe<~" it e,~n:2,rged ~~hat t!~1e ~vailab·ie evideri·Ci~ [.;; sajd 
to bi:r~ that the ns+evant RuHs sales \Mere tvve;, :sales c·f :1on-.n.1n-nin,;1 [ines,, orie of '·itvh!ch 
s:sles is said to have be9n of eaq:1,Jt to Mr lVlctJian's sister. Mr 8ogiat,:o ,~xplained 
th;:;rt it ·wa~; n::it unUi afr.2.i· l'..;1r 1,,Jlc1\llen hac: given evidence that he as counsel cam3 to 
appreciate tile impo1tanc:e ot the limiteo :3cope ,,f t:713 prohibii:io11. He said that ha 
\1,1as ·first ptit c;in ti'"'11f; tr.c; .. ck :sorn-e e"iliclenc:e given by [\/Ir !\ilartens {\tii\~10 vv::15: f~.21:Jed 
"fer th::: plaintiff) and that iurthisr rnat:arial evidence came from th12 d12.fondant' 5 

vvitn,csses r/lr Phiiippe ancl IV1r Sall." 

I:iau:':";e tc Sd'/ ::hat in mIe of Ihe affidavits n:ivv ;3ou,;iht to be 

,Jf this Court had been dcdive1·:?.d h,e r,:r::rusec! 1Nith carfJ the plaintiffs records. 

()ne could thei-eforn ~le, 1'or(;,iiven for thinking "d1c1t instructions ~1iven to h[::; 

en the facts revea:ed by that examina-::ion. 

The c:o•Jrt of ;q::ipeal rei'em2d in its Judgment to th<3 fact tr1at the 

vvhich had b:~t:n fr<E.d for the rnaking oi' fo1::il sL:bmissions. Th:;:! jud~1msni: sc:l:l 

th::1t ;'or obvlcus re2roI1::.: "i-his Coun: mu::;t ha 1.J8 considr31 ab!e hesitatiorc in 

11 In trl3 end v,le are rnoved by ·:~he c,ca~isiderotion t'.":.is:t ·':here is E ri:::k o-f injustice i·f th.::! 

plaintiff is not :c1l!owed t~i cal! evidenc,2 on the str:ctlv li1T1it2d :ssu(:; c:s to the S'-1bject 

rn:-:Jttet o'f the r:::!l'8'Jant sales. ~1 

Th(:: Court recorded f,/lr r11cJ\llen"s very p!ain 2.drnisslon that there:: hr::.d 

out :n the jddgrru2n!. The Court of /\opec:i ,:cnduclsd that ju~;ti•:::'?~ vvcu!d be 



clarih:::ation". That plainly rnferred bciGk tc V"Jhat r Bo[lic:tLO r·1ad tolo thH 

Court,. upon instructions, .c:;bout -~he nc,ture of the carr;et vvhic;I·'. had been thE 

rny jucigrnent \NE1s set 2,siC:e fer that mason only an,_; n2mi•i:rnd to th!s C'.Ju:·t 

th:::: rnle\tant prohibition'". 

on in !,,/r 8c,giatto's clos!nGJ sub1nissk1:"·o::., in rhis Court on 4 ,iC\pri!, that the 

but \Nould do so 1=::ntirely consistsntlv vvith the evidence r~jiven for th,3 plai:Ti:iff 

staternisn-ts bv 1\llr r".'lci-1.11,~n lhat, contrarv ta vvhat he ro:d th,3 Coun: in gi'ling 

evid,ance,, th2.ra vvar-• in tact no sales effoctan by the piaintiff -rhrsugh 

Hangifo~ei F:ooring i1"". Guils of C,:_rvalier Br2rnvvorth carpet durin9 thE: pe,r;od in 

qur;.'.;tiorL He is unE1ble co produce PrEisti~1E1is records ;_:;av,e to a very lirnited 



that Ca\taliu Brenwvorth had direc"i:ed the plc1intif1 against rnaking futme 

s2,les in thf-J Bu ls area ancl \NBS tole! ·2.Jc;o that the piciintiff could therefoi-e 110 

longer· make such sal,es throu:;:1h flanQitikei Flocring. 

fiar1~1iti:.Cei Floorin9 did not th~reaH,2.;- pun::h.ase -:'com thR pl3!ntiff Cavali.sr 

8ren1v·,✓0 1th caqJ,st prod:JCt:3, He s2v2 that he ;~1as check,3:cJ his company's 

content of tho;:;e affidavits IJ1.!'.c ricte E,lso thaI Cr.rv.aller Brern\",,rc--th, be,cause 

of its oppo.sitiNl tG th,1:dr f::,e::ir:[;i r·eceived, has net filed any 1"'2ffidavits s1Nmn 

principle that a:~1 unsuccessful ;:iart{ ;n iiti,gatioi1 v,;·hk::-, has suffr,:·ed a 

judgrner7t against it ~mould be: p1=1r1nitted to 1·a-,:1pen tht3 c,:1s,~, for ·the pupos'3. 

nm of E,uppiernentirq:_i i 1:s ,avid,c:nce by r~,or;corl'.:ra•fct,::H·y material •.Nhich mis a 

9ap in the case 2.!1·eadv pre:sent,,9'.:J bu-c, rather, for the purpose of ptcducing 

c;;:veful readinQ of the juc:gr-nent of the Cou1·t evf Appeal -~h~:t this 1s vvh.::1t that 

Court ,r_::;::1ntemplat,sd vvou!d occ:ur ',/v'hen it rnmittec! the rnatter back to thi.s 

C>;urt. lncl,e1.:c;d, i vrou!d fjO S1J far 3}3 tc, sr:,,y that ·,:h,'3 Court of /\pp3al has 

lK,en placed in 2, f2lise positio1·; 21:s a 1·Bsult cf 'ts reiicmCt:3 upon vvh;_;it 1'k 

Bo~;iatto, actinfl on express inst1·u::::-ci:::H·,s, advised the Co1 irt about the n;;:.,tun3 

oi' the evid 1sncei sought to be !:J,ivt::n. 

rnu.sc, :--,1Jvvever, r,:CCO~d that i intenc: no critlc:snn of rv:r BofJi3HCL [ 

accept that h,e r81itad uron th,e advice as to foctu2,I 1Ti.::Jtt1?.'·s. oiven to !iirn by 

his c!i.=,nt and acted i11 good -.',:1:•i.h 011 his instruction:-J, 



Fo1· these n:Jasons i am clismissi1-,~1 the app!i:-ati.Jn but i anticip2t1~ th.2:~ 

Prestige \rV!il 'Ni:~:h to :::1ppe2d 1T1y pre:~ent ruilng. To g:v,e '.t Hrnt oppc)rt~mitv i 


