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dairy pcoducts. 

lr~,Ewit Full Crearn ;',/lilk PcrNdsr in t:·1e EasteiT1 and C,sntrc! prr.:i.,.1inc.s:;; oi' S:audi 

a lxanch offici9 i:1 !~iy2:dt1 to facilitdte distrilJution of 1::\nchrn· iTlilk pc:v/ci2.r in the 

C. e 1'"',,:_, 1··,,·."'. I 1··. ,.. -,, ··; 1·1 ,·•1<:l c1 '' '~ a 'J ,··! ·1 11'· 1·~· ,.., i ,:, _ ;~ 1_,11 i •• )v·, , . ..._,.._, _ ,\ V ,; , .... ,, ,1--~ ,Q...,1;-r,;t. 

defendant appoint,ed it its agent tc, dis!Tibute /1,nchor rnmc powd1:?.r tl1rou~1!1i::iut 

Saudi fvabia. By 'I 988 lh.r~ plaintiff vvas dis,ributing Anchor milk powder in Saucl1 

tc1 Bahrc:i:" :sis fro:-cr. 30 Novernber 1989. El,ebve,sn l\love.-nber 19::::10 t::i f,/lay ·1993 

the plaintiff also impc11tad Gcili:li_:m Fern butt9r a.nd Fern g:1:3e from the cl,sferdant 

·,,i ,QHAl'l"'1-Je1· "i ('\Ci,"; ""1·t:·,nL1't' . .,, .,.,,,' ·~J' ,. ·1--11·· 0'"1 S' 1'LJC:: <:; ·1,:J1~1 ·c·•r· l"l("l'(i1···,::. 'L'f",,:-,, .,~e·•e1·-i (~ ''1r1 t •::,rh1'1 ·"' "'·1~J .,·.·h ·::. 1f.· • -1_;- _.., It , ·J • .,;,.7,.-.J' , 11v , , 11..,.•, c~, 11y l.' 1 L ,,,.,.., . ·-··-· 1 ,ii, 1 ..,,. , .,..,,..., , , ·,..., ·1,..-J _..,,.1 ,_.,;_ 1 .Jc_ c1·u. .....,,c.... ., 1_ __ y 

'. '"')I 1i 1-' ,.::,c~-:, ;.,_, ", ···· ~·n l'"J' ;:,,r- ,., ·:. ''<"1r·, . .r: .. ,)n"' 'l'h i:, ···Jr:,-:~"" -i ,-,,1-· t ·j--. ·• 1'· '·, .,:, 'l· •:i·Tr1 ·1 ··--·1 ·~,-:- i r·•r·• c,j: H·11=·· (;, r·· ,··t• ('Jr lf,t't ,_ ... J\,J tt ... ,..,,1,,1C ~ .• ..t_.. i 1,,,nf.,,-:'.t~ .... ,_,._,J, I Il, ,,i ••. ..., I... ,_.,1!....-111..J, .• ~ •~ _f,,.,Jj .. t:•-.,, .,_,!,,.' ,e:.,! 1~1', .. ..-1 I~~· "l n• i 'I, j\_a/ I,. 



' 
" ' .J ·- ' - ( f ,. • ! I 'I I . f "ff' II • ' • f r.+ l JU[,,.isr 3r1u i-·err1 ~1nee ac v,3:rse1y arreci:eo. n,12, p a:n :1 s ::.ius:ness anc: E sr...r1, ereci 

s9cond c::i,u22; oi' ,;;,:;tion s,91:::ks c:ornpens21tion for darnagBc:l cans of /i,nchor rnilk 

:ate delivery of i~.corn milk povvder. The fifth cause of action sesks compensation 

to d21:i'✓SL The s,ixth cE1use of acti':m ss,sks co1T1pen:s2don for termination of Uie 

/\,::om rrnlk po\vder a.geilCJ, 

T"j'"li,'.:'. cjpfi.:,,7,r··l•;:,,,711i 11''H~ fi:i.::i(::J ,·:1··1 '"1,p:c·1l"1c•a't;c,r· 1'/') rli-: 1·n·1r.:::~ ,,-,,. ;:i'11'''C:,l"!'l~11 l\f('.'i,il'f,i' ''-'''L::.v 8" '! !1-,p • (,'...__, ..,11,,.,..,, ,.,..,, ... ,11 ·• I JC:.J..,.) il,'.J~ C,1 C1 i~" J' t -~ "''~,,,,· ,..-11°-1, •;,.iY l.r1~ ~A'•4, 1...,,, c,1;. ·& r.:;; J .... ,.i,1.,;;;,,1, JI~ LI,......, 

Jurisd1c\:ion o'f ihe C::iurt. Tl1e basis of this 21pplication i::~ d1at 1'!ev1 Zealand 1:-, not 

ccmveni2n:J, ss they reia:,,0 to 1'-le'N Zealar,d 2\r(~ els set ciut h !VlcGecllsn's 

l·::c·,,r1~,,•T1c.,,r1•"lc'"'...·1r, -,,\: 1.C'. Pi nl"I r ,~1• ·1·'· ~ tJI:, - I 'F'' r'!'"' I" -1 ' ,.,. ",r, ( r),E' C ,' '"'C {-11 1'> O',i: r,".,l-=!\1',/ 1.7 e·· :::r ',, 'c:1"'lr'1(•.n,, - - , t '.. • ~ - i, 7-.~;::! ... ,:1....,, \3',, , .. ii "'- ,!,,,.,:~_; · ... i, I:,"' 1:_'; ""'\.LLL." \' :1, \, I·,_,,;:_ ..,, , ... i , ,,_...,. ' - ....... . l_ 



"(a) i\ sta~,, 'Nill only be ;:it·~nte,:J for foru:T,1 non c:cinvent'dns \Nhens the 
Court is sati:s-.fied then3 is some other avalls1ble frn·urr' havin,:J 
1::omp1sri:,i:3nt juri.sdiction, a:·id v,1hich is ihr.3 appropiri,3t1a f;Jiurn for 1;·,:a 
i!·ial oi' ths acticn, '.,3 the -Forum in 'NhiGh the casE! !'TIS.lr be triad rr1 1:Ye 
s1...i!J:ab1y fer thiE':} inii:,.sr.Eists of 2.11 the parties ar.d :r1·1e ,9r~ds c,f jus'i:lc!i'~. 

(i::l) 1n ~1,er-ieral, !:h 12 buri::'1:'dl of prrr:,oi' rests ori th2i clr::.:dEJnd::int to r-,1ersu?1de 
t: .. 1,::, (''•,01,,,,-•t t' .. , (:•-•,,,,,::i,i·1~·1•~:".l i·t·,:• J0 I 1ri,~r,'"1,,~t'1r•1·~. ,;,, .. ,,, nr·--1·"+ :=1 ,::·',·•::"•/ C:::;u• 1n' 11"1•:::·r·1·1f '"\"'II l l\k,, \_.,, ...... : ._,,) ""''J\\e.:'!>d'o':,'>,,," ~ ._) .,,. -~~·--..,• 1u/.j '--' ,~•1lC! l·i, """' .;:.i,!,_·!), 1..mo,~'l..''' .!""''-,'! ':,j ,,11 

:'E',,:3ek t.,J establish t:-,e ,axis!te11c1e of ';.:.er':ain m,al:t,er:2. •N1:-li,.:::r1 \Ali! g~sist 
P-,c-:,p·1 .,,,,., rJ/.::;C'C'.'11''"0'' ·,,,.,,,., ieh,c:., r·o11 't"'I' t,o· ,::,,:,:::tr(•'1•'' 1'' '.[,"· r1·1•':'1-•r;:,:'cin1~, "1:"1 ·I·1··',1Plf. l:oil-JJ J t~'""(,.,,_,,<c,,Cd· ,ll~,J ,uoll,,,J' :..,r ,_,ii:..,· .._.,}f,,._,~,~c;; I~ ,.,.J_,.,.,,1\_,,,l\-1,t c• '-C-d',. 

f:gvour, and in r,2spec1: of ,::1rw suc!·1 matter, the E':'-1id1::n1tial l:iurd19n vi/ill 
nast c:in the party 81stierl:ing its r,:id:si:enc,e. If this Cc1urt 1s :sa::isfied 
:hen.:~ is c:tr:other avai121bie fcn.1rr1 1Nhich i::, prlrna: facie t.he 
ap1~iropr:atie f,:Jrum :m the tric:~I of the pr::iceeding, ti"1e burder·1 vv:il 
th•sn shift to tl",18 plaintiff to :sho'JV t:1:~ns ;::1:·e sp&ci:.i: ci;-,::ur11.::cances 
indica::ing, that justic,a rnquires t!·12, ·trial should ts:ke pl;.3c:::i in l•,lf.:\V 
Zealand. 

(c) In dratermining the .appropriate foru111, it is pertinent to ask 1-'1hether 
thia piaintiff has founded jLn-:sdiction es of right in accordane:a v1ith 
the iav1 of Nev-/ Zealand. 

{d) Since tr1e question Is whether ther:e exists sorne other forurT1 more 
1·"I1=-""r!•,J arJ1,~ir1~,nr·'~~'1'E'1 j',~,r ·t:•"1 1:i.L',1·ial ,c,,f ·011 1~ n1·,.~111",/.:\1'.:::rll~1n t',~11=> C,,-1 'r_,c ·~:'111 f''r•,,:1· 'o-., ,,..,Cl ',J C j , .. , ·Jrd U'=•~, ·' ""'- li, \:.· ,!< ,.! ll ,..,, t""' /,,,_, 1..,,l...,• h~ ,,.,,/! , .~:, .._,, I l.cc,' ~•I_, 'o -~ ,, ~, .. ·'· 

leak .:at 'Nr,1,at fav:::tors poir1 t :n th,3 dinection of 2inc;th,:e:· foru1T1. Th2,s,3 
inc!uda the questions of comp21,.'"afr,,is cc;:.;t 21ncl ":'.:Onv.eniene:e 
raf13rred 1:o at HH22CU)4('1 )(d). 

(i=-1 ;'f the Cou 1i cor!cludes 21t th,'.a~ sh::r::1e l.hen3 ls no other &1vai:(1ble '-,.,, I' = 

forurn vv-hich is c!e2;rly moric3 2,ppropriat(:3 for the trial of th,si 
proi::1a19c[ing, it 1r,;lll ordinarily rr.;:ifuss a sta)t, 

1'.f) I( ho\\'eve::, the Court concludes al: that ,::;ta!J·S tl·"iern is so1T1Ei other 
available fmum 1ivhich pr(ms facie ;s clE'.i,?ff!y mon3 appropri2,te for 
'1 1'")"'' Ir'1-.:ii rr' ·1·1~1,P ,,,,,.,,J,C·°"er{:n1,., ·1·t ,,,1./11 1 01Tliri::a,r·11,,l ('ff:::i,rit ,,, :"''!!'"" 1, 1 lli't'1,qc:;,s·· ,;.I, V ,_I, 1-J ,_,, , , •>-'" ,_,, '-1' ,,.lj :;:j, ~/_1 l WJ] 0 .... ,j. )I ,;j:1,1 ,.__; I, ,t,;;l ;;::1,~0J ;.,I '\-.-.•<-

f'7c,re <':\l't) '/'"•\ rcurr,,c,t~n ,-,-, t:' ·11•-,1·ji f""c::>'' i r,s•c1 i','1·1,·1t'' j' I i•,'ti t'•P f"',"!l..l'I r·e•::::- -:,, c-'·-.- ,r d ,..., CH-,,,,.,-, 1:w,l,! ., 'e,;,;,.,.....,11\~_..,,tj,,._,, ij,_[ 1...,.;-Al,"1.~ t C: t._.,,,.:;>,J~,.-•..,, 1_1,_,, ✓,,.._ •• , «,,,.,,, ,~lCiii 

shoulir::1 not b12: granted. In this inquiry, the Couri "1Niti consider ::.~II 
tl·1e circumstances of 'i:he cas.e., i1-:•:::,iudL1Q ci1·curnst:ances 1,vl:ich g::, 
11"•,,.:i\,1(,,'n(,'"'1 ·)1-,,-·,,<,'e k 1J,,·p17 i7'•,, ~-;: .. -•/''L"1 ' 1r1t '•Pl'11e· 11 (Y'r-·1~·1r'i('.'.,l-1 irin ,.,,,,")l"',""-t"'t·1r·1,, __ ,\H~} ,\ 1,...-J I,, , .• .,1,.,;,,,..; ,.!,.,,,, 1,•-•. ,, 1.,_J ,,_,ii·,-.•\-• :•·-• ., ~·\I ,, ·,.1·,,J ,,J i..,-1·.,.,r La ~ ·l..•1.JI , !,_,.,_. 1:'';j 

factorn V/iU·1 other j 1.1rlsdicti::,11. Ons ,3;,c:a1T,,ple Qiven l:,y Lord G 1Jiff •Na:: 
,}i··1e ·1~~,~f (if ,c,,,;Jl'?t,,li•,~,1,·1,r~,..i n"1·1e·t·J•\/f",l'i/ I")\/ ('CJ,r1Pl'"lit ci·,,ic1,,:::,1~1,r·e,"i rha! 1ir1A LI -.Ir_.•\• '\[, '-'-'""'•' ,;-,4 ',._ ·,,-i,J ·,,,,!,u

0 
,'.J"!'ll .,,J J: ••.1 ,M,•_,:::,_.,l, ·1-.,;t,_,,~\,_. l"""' l ~ ~ ~ ,_. 

plaintiff \Nouid nc11 t ol:rt;a1n jus'iioe ln i:rH:1 'fr.:irei~1n j1. 1ri,sdict1i.:Jn." 

r'•1-:,1r-w·, cc.,j,, 1t"·1,·,t i ,,, rk,1· •:.rr· 0·1 ·1,,- ·1 r·•rJ t \,·,,o. -:: .... 1·1 1·,1·~.,- ··r -=1 tf':. f,-,··, 11'"1'1 nj"lCl ,1·111 .. 1,•.:·,t ,:"'.·.,,··-~. 1,l,, ,,,,•,!'1··11::_,, '1.' •1,,, r:,_·.,· i,·r, ·,~ (.c·.J,1._..,) j c,, . . ! i , __ ,.,,_,,, ..... , ! 11 l;~c -.! t,=, c,,~'t-'l -·,.Ii'.,'-<. J' •"-' !_ , ·=•· J''='' . · .• ~t . _,_ 
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defendant b; ,ct N,ev,/ b:H?.lancl co1T1pany. 

thus could b19 sued there as of r·1qht, U12t did not r:ecessarilj 1' rn,sian thar Engl,::md 

'N,:rn forum cmweriens. ,~,s to that iss.-1e Lord Ge.ff 2,t pagie 4Tl ssld: 

" 11 ,~;::i, 1"'•, ·i::e,:;;, 1-11~,. r1::i;::i,~,on 11v'11·,, ·t1·\"d E,,-,,~·, 1ic:i·1 1--:ci11rt shntllri n,:"•,t r·=-f11s;:• to C1re11l' '3 l .,.,.,,-,.,,tl II c..,, "-""' , ,~--,· ·=' ~ '""' · ·JI· J·-, •"'' ~ 11 ._,, ·w d «~' '- '-=-• " '-. ""' ,.., - - ·- ,~ ,..,,1 ·., ·,-

stay in such 21 cc1,:;:;,s\ v,,h,9re jurisdiciion h,.:;1s bee11·1 fou1·1cle:d :as of rlght n is 
significant that, in all th,e iaadin,fJ English r:::as 1s:s \N1·11::ire :::: skay has br2;e11 
.... ,.,_.-, •.-. .f(c:i,·j 1·1·1.a1"•'.l (.. ,.:, s· h ca ·:cr•1 ,., l...,•i"' 'L·~·1/:.1" :••1· ,CJ ~11·1\/ ··r1nrF' •"'l"l"' rn ,,.,,· ·1 :::1· '1'·,a ·f, 11 f 1 •'"["I - ir1 Th·"'' ·;;;;,1c::11l11.- .. ,\, L ii.':::,•·¥.. •• lu·.....,;, '.,) 1.,_.\_.,_,• c, i-..,,1 I.,_, ~.L Ii .. ,., ,.; C:,)_.1 ,..·['-· ,__.J~•-· t...J• uli 1, a. J, J 1,.,,,,. 

- p' -," ~ ('"• l•I .J) . J 't [' -1·· .,, ' '"' ,~-,~ .. , ·1 ' :l' ' . i-\. 1v. 1:~:i. :)CGtanc,; 1n ,rer,c ex ,'1'.-::,1::::::::J / .... ,_,, ,::•1\:1 t::::;1.N1t::enan,-;i; an•J. 1n 

the The AiJicfin Dav,sr ['I 98~] /\.C. 398 (Turi·((:::y). !n r,1y opinion, the; burd211 
rrsstir.g on the d12fenc!ant is not just io show that England is not the natural 
or appropriate forum f.0r the trial, but to establish tr;at there is another 
8'l.s1l!2blE1 forum v.;hich Is cls&irl\.: c,r dist;ncth:: more appropriate thar:. tllr:i! 

Engliish forum. ln this v1t21y, prop·:2r rei;iard is pald to th1e fact that 
jurisdiction has br.ersn fou:,\c!ec: in Fnglar1d as of r19ht (seis- Msc.Sh.anr.or'/s 
case ['! '.;.17;3] 16,. IC. 795, per L:irc! ::'.sl:1'1•:)n); and thers1 i.:s th9 furt)"1,:;{ 

advani:ar1;J1?.: that, on a subject -where cornlry ;s of irnportance, [t :::!pp,sa:rs 
1:hat H1 1arn will be s1 brosd ,i_x,nsensus 21,1Tt::Jn 1:;i major ·:::.ornmon !av./ 
jurisc!tctior,:s. 1 rnay add that if, 1n an11 case, ;:he connection rnf the 
d,sd',endanil vvith th,c: English f,J,n.1m ls a fr·2{;1ile one {for exarnple, ff his !3 
s,erv,21d 1iv1th proce:ec1ings durin~J ,a .short visit to this cc,untry), \t shmlid ba 
ai: th:s. eas1,sn- ?or him to prove that there i::s 2mrothe:- c!,;321rly rr1·:1re, 
a101-rr,,-.,r,~'t1~ ·frJ,•·· 11 -n··1 -ro,:1· ti"'l:::.I rr'1-::••I r'l\ 1 A"'I';',,:.:;::\,:;- l' .(.:::,rrq",11~1-ci,~'c -::,,j'":le·c1;' {,. I .. iL '..,./UL;. ,,_,,1, ,_. • ~ 1W. ! J',I ~ i _,,,y 1.., .... ;.i "'--' 1/ ,,,.,,J 'ult .. ,,,.><,, v~ \ ,.....,.,,, ij 't''' • 'l;;i,J,,.,)' C.1 t._,, 'o 

VVi1eth,9r or not ',;hie ccnl:r::ict ?,;ss technica!i:1 made ir1 Saudi 1-:ixabis I chin~, it 

I. ·t . .., -- ' ' . ··1• . I t l ' ' t·n:,·r•,r.,~•n·r (\'' I s r•:l'//1 I(" ''•· ::,, 1j1 ,u, '"81'''-18" n::n, 11·rpr1t "'l.'"-:,·c:· c·•,, I ,·,::.n 11,·re1~ :,·:, ·,,=, ''!"!'''1'·· .:::, ·;rn,1· •Cc-'\,,., I [.,_r I~ f J ._,,. 1;,,.i ,j~, ., ~ [ ,J 1~.J !,;;,_\ ,:,.. ·• i ·\.I , ., .. ,· . 'J'-'' •-:\ J > j ·•"~' ') lj' I~•! ,~1 ._ .• l 11, t « .. • •-ij 1. '•' , . .,_, "-•• l J C:,. , ... , .... ~ I ·•-• 

r)"'f"J'/1 ' ,-.1,- c,·,.(r'1():···,Cc,ij i•r, t'i·:,c, rl:-'11···1t'1f1" ·1''' 1J·1~,1 hJ,011 ' L'1:::.~1·1a 1·1(·i cl'1:'Af'('\.1l·I'"' (h.i::> d::::.fe•·1,1·-~11t' t ! '-c, ._,,l~·••'~",:Ji \ 0,JJ\., '•· J \,_.,, .. :J.l. J. •- t-' ::'I a i,\ ,J I .,,_,,-./!1 ,..,,.,,n, I ~••:· -4 C V\w! l/ ,,_,,,.) >, ,.._,,' ,,COJ ...-J ',._Q 



!·11·0,"'Pr f::.i,,,,' 
,,_y ,,. ~,_.\ >,.,r l l,c,,'. J tl , 

"its do.s,9st and rnost real conneic:i:!on" '•Nil:h :\!!10,·n Ze;,::ulancL :).ei that as 1t rna_· till-:! 

'prop13r la•w' •Jf ::l·1e contract is not d1eterrni:,1ative o:' chis application. For mc2.mpie 

H,,·,, 1·•:::~, or" I r1·1r·r1 1•• 1~1,~kj tj·,,:it 1t'•,p '•,c;,,•/") 11:~1,· l·::>'•!.r' rYf '1"'71=> r~c,1·1'1-•r:;."l,,"'.' \>f;::><C· 'i=1T"'l 11~-1-- :i...,-.,,, h:L' 11' ,::-till u di..c,111,.,,,:.i·.,,..r ·- --'=~__,,:,I e'I;.,,. .,, u,;;;;-t i,_. 1=-1- ·,,.; ... C' c,tiv- , .... ~ d • .,,,. ,.d,.J, ..,,,,ic-tL,!. 19+,.;i;o.,."l I.'....,,,,,\~ 1 .... ) ,_.JC\./ . ._,,,,,.!~ •.J·~• 

dta.\Vn up by th,,e clef8ndant but after objection \Vas taken to .some p.arts of the 

·11·~,1::i 1,·•c1rr,::i,; t" ,l''Jl"'1 1"1 ""l"1r•i,:,/1 -1-r... ,O p·I ~ ;1 l'l trf·r" :"Y'l,d- r!Pf0 1'"11j-::: ,n 1· ·1 :,·1 ,'"10"!:-,_•,•, t:P, ct, Ci'l1: l,_,1-1,:.i, i1· t·1•:=;_,,c1"11•"1,p· l ~ .... , ;j,,,<,, ~ """'''·-·•·,\.,1'1.., 1,'lw,_1\;:::;; •--'"-"'J,, ;! I·•-=--· .,.. C,i I i 1 ..... 1... _, -· · . .., .. ' C.J, ,,_,, \~- i·"" - -·· - I"~" ,_.: -·· 

/j nie:oH", 1'','11/ "'" !'J ~)lj, r1,:::,rr1ei" ·t1·1•·".'lt q ~I IP'"'1!ir-•r i"J 1" it'r,c.., \:1,·,•u·',C'.·d.i;: ,·,t' ·( 11''lt? ~ 1,~, ~ ._ "•w .. 1 r,;.1. l a"" , '- , o;,..t ..., _. y J Cl e,, -..;• ,,. , 1_. , _ -- le_ i I c, _ _ - \.. _ 

conce.:.sion as 21 nagular stockist distributor or fr2.nchi.see, ls often de::::cribed as 
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T(-,;;3 defendani: has not put bff?ore th1e Court any evidence :as to •Nhat 12\v would 

l,::J'<f/ c·1: • .,, "'1"~1·1 1···,; 01':' 1·er·nnr··1'c.:p ·l ·11·· P·1:-:>'I j"Lrr"1c:·c·1"1 1•··tin,,•t /} '1c•n lrl"'IA c1,::i..:,-::,1·1•'l,::,11···t I·;•:;•• 1··1rY(' t" r 1t ~ii" i C'.,j,\:I1_. ••·-') ,, . .-! ;d••·"''·""',::;, J ,.., . .,,.!.,,,/J '.,,I ,•,;;;.J,•._ j ,,..-J,, 'L,., i •• .!,, (·, ,.:::,,_., l, - .. ,._, •. ,,.., \,_..,r_, I I,,-~;;:.__~ ,,,,·, 1)'1..,t 

,.,, .• ,,.::. rd" 1~fe11cl·"•l'"'l'i' .. ,,,,,...,.ll 0lrl :=1I.;r•, l"\i-:"l ,:;:·,···,,1a-:--1,P '.1·1 <::a 1 ,,-1, 1!.1·F•1·,·, .• , .,,:wl·"1r•Lil~,·1·1v ~1,.1e r·j•-:,·1rr ·fr,,,· b.!·--• .... ~a,~,.v1-,..1 ... ,..,_,._1 .. J• _...,,,;::.1 1.;c,,1:. i.J ..... ~ "··_.. .• _.,;, ... .-i1,1·icJJc,,l....,.(:.1-..,,_,,,,, .... ,! ./ IL".,/<..J-~-1 l ,u1!1 

I ·th"11··•tl'th,,,:, 1··J,i::.·"e 1,·1 ,..:' '~1··•,·t ,..,,,l I c··t 1··11~·,·1'· c•:·1I·11 ,;;-1-l"'Y 'd Vi··1 ·-t '1'·~, 61"::. C ,:-~ :J,1~ l"1,,_,,,_1• -·~="'1...,.,_. 1 .. ~,o \ iil1 ... ,,;;i, 1 •• )~ t J .,,lJ ·i...;IJ-~1 ,, Cl ..I! 1.,_ i,.;, 

.:-moihsr c:1vsil,abl,e fo,-um v,,rhich ls, c:!r9ar!y ,:Jr disti11cily mere approprisita than th-2: 

ls suc::essful. !f no cou1i otr1er· than Nev.' Z1ealand C:Jurt can grant the re!:ef 
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"'f:l~f!filqn c;ourt rnh.lSt !:Je abl1e to orant re1(13\: souct,J. /J, fi1.:it·1si~Jn Ccuri: can;·1ot 
ce fcirum co11·Ja11iens unless it has jur1sdictlon to h1sar a:nd d,starrnlne thra 
c:12,im, and :Jrant the relief sc1ti1g_ ht tiv th:a oialntL:f Jf no Court other th,'.2:n 

.:;;, )' ' 
t.he l'fo•w Zezil.:md Court can g:·ant ihe rn!ief soui;h 1l, no quastion of Iorurn 
c:or;v1:sniens Gan :s:slse. 1 

l~u·•,,, ln,1r·11Jl!1::::, "j,~1I1::c ~·f· \f•il'l''lt the 'l::::r,,r ·,,·1 c::,•31 1,ji ,_\ ,•,::.,'t·1i~, •,~,W\Lf'id ·1~,,~ 011"'1 1·,c.c::1"'1P•(''1
' ·•1·f ·1·'·1c., jl,,,,,, ~d .,_ I, ,-,·I ,~;; .. ,., ''"''/ J•,; .C:n , ..,, '-·• ,1 ·' ·• U·' ,,..(""' c r\, r...,,, _Cu 1;-,y "'"'' .,J . .,.,)\""" U -·-·•··· .... ,. ,,... Jl. .\..,, .I i;;;;.' 

me extr211J,rdinarf that it cb::s not ',vish to subrnit thrs ju1isdi•:.tir ... 11 eii' our i\J,;i•N 

·,' '·:.H,'. t ~.'j ,.I ,':,.,:,,-.7 1·"•"1,c., q ,;::J·,. !'J' \' [1 1'1' ,,• ('.;' k•• nl .:,.\'•"')I'": .',I,, -a·'· ·t·1·1r:::. ,~.,::; >J\l '3("1 '"''1-1 ·'•~· ,;:~ !:) C'i '.: f,..,,., ::,, r"r::C, ,·1·1 "• ,•11 h :'.:Ire IJ~,;..,<l...,,, I..,_\ t,1, w • ..i. .. t· l! \,,,,,' 1l-·'·- i .) 1J u ',~)l,.:lt) '\c,,o' .. t,l, 1L1i, l l ,,,.., 10, ..... v; ( ~ ..... t•,.,.11 ,_,..;1...,,,1.,_1-l1,',,.,I..J ,,,.-il'<>.c,, u Id! lU',..-,r '=I 

good ii°ea:son for the plalnU'fif wish:n1;i to pursue U-1e cief.end2:nt in !\le'-.V ZeaiancL 

ti,,::, C:, r'l ·c!'t "1·ab·1 ~, r iuricc ~1ic·'iiir•,.-,· •,:\/ij,l-,1011 •t ,,, 'f"('(,C;•··· <' :::1r1···1 ,:·1 •1 [),-.,, ·1 t·::: 1·11·--•1' "C:' ,;;, ·fadJ'" '"\11"1·1r•-l-, .I it'., \.,;O .. -J .. ,~' c, .. J ... -,, ... \,. ,._1,_,,, t'tl;d .. t ,.,,,iC,.1,~,-, . .,,_,:::,½,, '-' "'"' ...,.,,...,1, ~Ill--•-,' ' U·J,. 1-,.,.,J (,,,..1 ,.,.·, I iJI ,.A I 

that a :should tie :::,ued else·•Nhere. lts task is not mac!s ,·easier b1 r:'o!e1son cf the 

·1t 1<11 •"::SiC:, ,a·1~1:•~, lrl'1''"1~:1• 11 'f •n1•"1 ,:•he, ij,,:,,f,c,nrl:=1r•,i 1r' n, 1t 6Y1' 1::,1·.t ,=,,1io·•err·1r•,::> 'o,:,,<'p1·,:::,t11"18 r''r"·llr·t io· , o. .J ii{'.,,, '"'-'•/ ¼_~ ·...-iiw i c I,., ·!,,_.: t ii, \.,,)/ · I•• ' 1..,,. ,,., ,.,., ,_ I! j. Ii,,,,' 1•~,· ,.,.'., , •' \ ,-' \,,., '• 1-..., ,r , _, , ,_,, ,..,, "'' ,...,, C ,,,;, \-.,, ' , . ·t._, ,_, ..,., !. 

e:,;tablisi'1 v,;heth;::'t or not if !~e-N Ze.2ila(1::-1 ,2V•i v%:1s found to b:~ th,e proper lav,r oi' 



the c;i:::,,ntract that the Saudi i':\rnbian Couns ·w:iuL:I app:;/ it ;~1nd als'.1 evid,ance as tc 

Ih2,t thi::dr Geurts viould, ,,x could, grant the p!aintiff, ii sui::cassfuL frue rnlief it 

carriec1 on bus;n1:1s:s in ~(uvv,2:it Th2i1i: desi.sion vvas 1,J\/e;-turned in the Court of 

Ap1J1::,2J b1.1t r,s.3tore,:i in the, Hm0se of Lords, ~orcl Diplock sa:d at p. ff?: 

"1ti.ithough the issues ,;vou!d 21ppa21;· to be primarily issues of fact, 
1~11' 11::,,r,l,"1n"·•::· l'"l,f !;::,1i1 ,,11"1I! :=',:::n t' ,.. ·,,·1·•,lrh,,::,cJ r·,.:.1-:,,'''i•"t/",j ,.,.,, ,~1ni'1c·,~ ('•'I: a1·l'·~,,1jn,1"•n·1F"'l'1' 
'"';!_..,] ...,1:J 1l .... )I j,,.,1 !,._,,,;, n.,; \h j',I - CJJ, ... 1_1 ,v IJ , .. :·l \, .. ., ·:.. .. , !-tld •:,_::,, l"~J 1,.-.i 'a le,,'"'"'' \,.J' , .... c~1 '' -· I _,i L 

:and c,.:w,~~tr·Jctive total toss \Vhich are 90'1erned b;/ ss.60-1'.33 of the l'v1arinE: 
hsunar-1c:e Act 19,06. But s;s 2ili·aE1dy 1-r1entio11E;d it is cotnrnon g;roLind 
bebNsen thia expert ·witn!:?.sses en Kuwait lav,1 Ii1at i<uv,,:aiti .J!Jdges ln 
d:9cidlng tl1oss quastions ''IVC•u!d under the Kuvvait Code of Conflict of L.a'NS 
app!y Engnsh law a.s the proper lm,v of any policy of marine insur2,1nca 
1snt1sr,ed into ln Ku'Nait b,efoca ,A,ugust '! ,5 'I 980, ;f it •,,vere in the ·:ernris crf th,:s 
~)t-andrn·d Fo11-rr·1 oi En,;:]!'..s:.h r1lle:rlni2e Policy 'livitl~i !nstitube \1\far an,1:J Strike 
c!siusr:;:s. 21!:tc:1ched Lik(::l Big}·1.am J I s·~,9 nc, i·1sason -. 1vhy a l<u•,Naii:i Court 
,•,l-jl"1LJl1:l 'l''" 0l'"l 1"! ,.0,1•·•1•1/ ,:i-·11'·1'"1>:1 Jl'i'v ·1--1 ar,•ii•y1in,-· '1·'·1c::. 1··•;,'IF•,·,,•c,r",,t E:'1n'1i•::'•,, 11~',I,,'' 11 ,"' th,=. t'•"'.,'C\'~ --..1! '""" ... ·-~ I.::\ c:;i ...... , ...... ,. 11 .. .;/ ' 1·-·t'• . ::;:~ ~- t .. c; ...,cl~•o,, ~ ,_ .:1 ,,.,.11 ~ Cl.,\/ •~.J \. __ ,.,. <."" d',h 

o,nc(~ th,ey had b<:9en fm:rcL" 

I aiso 1.hink il' is slgnific:arn that the defendant 1·:s1s orily beer: ab;J,3 to come up ',Nlth 

on(:: cas1&. wl1eri1e a Couri i"tas fo:.md tna:1, a defendant prop1sriy sued v:rithin the 

Grcwp Lirnilir-i::i ['! 9:f:32~ SL T 'i 3·1 vvherr1 Lord Jaunceit .SE:1id in rescect cJi' tha 



"Tl"1e,:;,,e pri11c;1pl,.?.s ;-nay oe :sumrnarised .s1s follo·,;vs: ('l) that t!·,e bun.:lgn of 
S::-ti,i:::·1\,1r1•"l t'r·1° '1r1··,~-, 1r1::-:1I t'·:,·:i1·· ·tl"',O r"1"',f.:h ,~, 1,:'"',r1°1it·1·e··• i[,.'J, :r ·fnr 1•"ii=tt•··1•':'."r"'1" 1:_;!c1,1•,,: ;rr·j ,r1c"1'(' 1 • .,,t.~1,_1;i ./ _ ~' 16 ,;;::;, ~- f'°x,,111,,, [, ,,_.,' ; 1Ct, \·..._,, "°"C:.~·,,,,; ,.'.::11,~ • ..,; ,, l. ,·1...J. ., l L 1._. .._,, ~\,,,; ,_,, j ,,.Jc l •,,__. ( ,.., ,,_,<.' j 0 , •, 

b':e allcl'wer:l ~o prJcer;:c; li1as upon the d1ef13nder 'l1,k,o tat,ies the ple21; (2) 
that tills r:ii .. ffdi::1n can only br:::: disc:f-1E:r~:-ed vk1ere yl,si~:1ht,,,r n:i21sot·1~ an::J 
alleged vvi·1y an admi:t,:Kl ju:-isd:ction shoulc: n,=-11· 1,Je e>'.ei'"cis,2d, 1T1e1·12: 
t,alance or c:c,nvenien,.:1:3 bein,~J int;uffic113!nt: (3) 1:hait tnern is 21noth,ar co1.i:rt 
ef ceirnpetent jmiscliction in ·,,vhich the r·riai:ter in qu,:ssl:i::in cs;n b1e li1ti9a-tEd; 
21r,d ( 4) that considerati,Jn of t1~1esc r,2::,sons leads tc lh12l corv:luslon that 
ths: intisr·ests of the p21rfr3s c2in rr1ora a11:,pro1:-,,ria!.aly b(':l s, 12r',1,sd and rt-e rs,nds 
r,·f j01 r"'t·"1,~1c:,, ,~•·':,n ,1·11c·i1",0 "'.:'!"'!')' '",'"'l,nr"1r:>'!'!'.'.,\I\' fro ~/'.'af'/'<'.l.,''•! '11 1:1-1,::,t c1,1'hE1- r··n11-r• !1-, ,,.: ,l'-'J•rnP t~;J'.,,/P ,J•C.'..l. ,I:,·,_.-, 'L..c·]_,,J,,c./ 1..,,,__.~, ~!,\:.-_ _,,'J l)',<..,r• "°'\"=' \1\"°'",'-" ~- ',1, 1-'! ''• ,,I l•-.,••..c•'--"·11,~ "•" 

C1ern1sncs 111. f\,.1acau!ay Lc;rr::I .Justice-Clei-k lr.g'iis at p.5'82 ~·t2t1::id: 'Jh 19, 
cont,snt:on 1nvolved in such ·21 pi1sa 1s i-ather that fo[ rh1s in;,~r,est i:.:1,f ail tiJ~~ 
_i;;i2irfoesL.snd fo1· th 10 ,ands of iustlq~_, th,~ cgu:s,e rnav more suitably be trL~'.~l 
filfu7.)W'h•,:3re". This p:21s,se1GJe fn:::rn ti1e Lord ,Ju.s;tic,2~C;lerk's j:..,1df;m2,nl: 1Nas 
d1::!s:::rio,ed by- 1-ord .Shav,: ,:if Dunfermline 2.::;: "thE:! fot.md2:tk'm of th,,s w!"1::i:e) 
1~octrine" ." 
I ,~rr11--\1-,..-.:,,,,. ·1·::: ~r1>1''1e,:-I) 
'I·- ~ ' ,.,r_....._. ~' :C::-,.j '~ ._.lj -~~ '.J 

purnl:i,: Frnncll contract, ai·:1cl the extent and ,::otnple:<i'ty of the questions of r=:rencri 

ta•N iil<ceiy to be involved, ·vvera 2dl matters c·f importance. !n th,2 circumst2:i1G?.s of 

iiti!Ja~lon ·was pursued in a Fn2nch C:ourt Gi\,ce;-1 fr'1e clrcurnst2,nces disclosed in 

of cornp,et,:mt jurisdiction in Saudi /.\rabia \,vhich could se·::Ue tili~ disput8. 

parties, 21nd satisfy i.ile ends cf justli:>'3, th,3t thi:." case be !11?-arcl in Saudi /.'>.rabi21 



f;J '~ f·,f' r-·'1c' '1'"'1 t h,•:,,;, 'il8' t·J,:.~, -'"',f ,.l ~ ''':? •. , "" H-1~·, t ,C'1 1 I 1- J't 1 ··is"! ic·t; ()t·1 '1 •;: 'f "J, 1"Llfl"I r',nr·'1 1·~r-:1'"l'1 ··::1r1·1 ~1·"1•~· {,,-~J<.il' 1\,,..-;, ... ;J ~ • ,-..,:.-I 1·.._-,_. 1,.),...at. ,._J \,,,,::,,;:ri,,.J> -~i C,i,, ,Li .. ,ll•s_'...4l1 • t,... ,.;JI {._ l , u·,,.,, · (.,.,,._,,. /i. .. , 1-· ;;,), 

The s1pplica(:ion i:3 thE,nefore refused. t will receive s-: 1:i!Tietable memorandum ti:; 

Proore::,s th,e case. Costs nas.an1ed. 
~' 




