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,:.xc..1:•.w,, breath aicoho]. '.FoHowing 9. defcruJ;;:d hearlng on 17 foly ::.996 iin the 

He has appea:'.,;:;;d ;;..gr.rnsi. that 

convictimL 

whlch vveire positive. 

i 0d. 1tw headng in t\.".e Dfor,ric,l Court a •1mr~t11,::r of fasues ··.vere rai.s:ec!. On 

::i,ppi::a~ Ivh Harte advanced on1;-; of !lrierrL It vvas hi.s :suba:issioa th~11t the pr.:.isecutioni 

had fa;,1ed to prove lhat the brenth s,crerning 1est devke v,r.s used before. ,Ls 

expiry date as specified ·~,y the mam1facturer on tbe box. 

This issue was directly r,d.s~d i.n t;ross ,;:x;:nnlnaL~on of the con::;tal1)le. fl::. 1Nas 

asked t1y Mr I-fane for rlH:. appdlirnt 1.vbether he :k:1.1t'.w :the e:zpirv date of the 

prosecutor, he pr:::,ciuced tG Lhe Judg,: an /1,kote'St R:SO 1:wx. /\:; explained to TiH~ by 

counsel, this is a bo;~ approximately foe ::ize of 11 small cigar box iLhat cont@ins the 

parts ;,1ecessary frir 11:er: breath scireening tssts to be carried out. The constc,ble 

explained :.hat iLhe bcH is sealed by a ·Nhite labelling acrns:s the l.Op end. To open 

lb:: bm; iL 1:-: necessary lO oreak Lhe i,,;hi!e Lape,. The ce,sult is ihat. until thi:2, tape is 

broken i.he box rn sealed :so tlrnt filO pan. of the c1Btems can have been 1Jsed. On 

ihe ·uhite 1.ape is printed an exiry date, :th.::. rre,cfae: 'N,a:·ding of wh1ch '•NoiS nor 

given ~n evider, ce. The prn~ec1.1t~ir the;n in re-examLrntion asb~d the ;om,tabk: a 

qu3sdon :r.:oncemrng c'cte:::king thf d&.te ~o vihich I\1Ir H:::.ne obje,,:ted as k:ading. 

Th,;;: q1J.es,tio11 wnr then asked by the Judge. 

examrna.t.1on reads: 

The relevant p.o:rt of the n:-

"THE COURT: 'Nlwt, if an~rJ.hing, did yc:u do. C.Jnst;;,.ble., i::·,11 1.he night 
'I\/Dce:n you :stopped this defenchi.nt, ?,01d carried out ~l";ce rei1dside t,e;\;t., 
v,i:at, i.f anyt:nin2;, did y,ou do ~vbtn you opeH•ed ihe !Jo~{ to take out 
tl1e: devi::.:;e? 

THE WTnrESS; I che.cked ff the expir~, d,rte had e,(_:_Jir:!d c•n the b,J)'. 
prlor to opening it. The 

THE COURT: Did you say "li •::heck" or "I che;:;ked"? 

THE VVITNESS: I checked. 
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TI-IE CGURT: Y::.s? 

TI-1:E Wfft'1IESS: Aud tl1e;11 I ju.c;t sor,1 oi 3::i1 my 1u:lJ lluou~h it tc open, 
to rip t::,e ~:1i:::ker acro'·;t; thf: 1Jrce·n case, 

THE Cl)l"FI .. L Do you specificaay recall ifoh,g thai, or are y,:m S'1mpiy 
recon.~;.tnicting 11.hai. a.s hz:ing !.he probable course of events yc,u 
·would l,.ave foHows? 

THE "\\'ITJ'·,TESS: Jw,n reconstn,ctlr:g the probable cour~:e, bec:aus~ weH 
bas.i.::any it i.s a ne,,,, box, 2,nd I just take h m;hJt1 thai: h is okay, open 
the box anj -"' 

hi his decisic1r, noog:.1.,e DCJ referred rm this l:;;s·1J,;! ~md. to fh,e provisions m 

the Tt:mspon (Bn":al.h Test) I•·•hJl:ic,~ (1'1fo.2), 1989. A,fler rekrring Ile the defLnidoll cf 

Drag;er Akote:::t, he r,ei'.d tha1: there "l-ll3:S illO addidonai requirement that lH'.'. coul.d 

:tmd m the e:fect that ~my expiry Jaie nol.ed ,)n ulhe devke or iu:; pack?\ging Irns not 

hc:,en reachec'. or pa_;;t by the daie when the device is used. Th,e.refore, tven if the 

prosecution lH1d not proved 1.!,,e e:,piry dc!le r::.if tile device, iH; c.:mcl.uded tbat tri:311 is 

proved thaL the expiry d:ite had n:Jt ar;ivecl ?,nd frie D, 1::,,,;onJ is 'whether tLl-:e issue 

having be,en rc1ised, proof tlrnt the expiry c~.a:te had :11c1u. expired 1,¥:::,s a nec,'!ssary 

ing~·edie11t. for a conviction to he entered. Jl,s to Lh':. first, hi!r Harte 0.vas indin~d to 

acc:epi ihat tile consl:able';; first answer that :'.le ch,'!cked If the e::pi.ry date had 

::xprn::d m1 the box prior 1 .. 0 opening h, v,iould have be,:>..n :mfficient :Bult he 

submjt.ted !hat I.he last answer t.he whness gtt'1:: in r.he passage I fu:v,~,. cited 

de;·ogates from Urni. an~.'.ver :% it indice,tc, tlrnt the v,itness vvas ,econ8trnir:t,ng tl1c 

pri1):::i;;,ble course he follower:::. 

I-{arte proposer,, Th:c; v"dmes.s :rnswerec; iihe Judge's first q_:.11:c:s.ti-on ia ;:m 3ffirmativ1~; 

v,ay, The second 1.0 last quest.ion comme11ces: 

"Do you specific:1,lly .·ecalI doing thai, co•" 

That imm.edis:tel_y foUo',ved ihe wltoe.~3' nn::,,,,,rer wht:n he referred to getting 

hls nc;1il through Lhe tap~ lo open it tc, rip th,e stldcer across tht' green cac,e. On 

lhe fac,~ of it :mci ;.akin_g acc01.rnt th::: affirn1at~ve amrwer gi.ven earlJer, it appears 

that the ·,11c,rd ''\:hat'' rd~,tes ::c- ripplng U1e s:i :i:er not ,:.:hec1dng U1e d:;;1te, It 

fc,::J0',,1s that tbc Tiasl ansv1er about cecor1structir,g t.;1e probable ,::muse also r,~.ia.tes 



to th,;; CJffi:,::,;:,· puttin,g hb; n,!,H thrnugh 1h~ t::ipe and f,2:s:',ring il f,p,~:n, !K,t lo 

d1ecking the date. In d1,e ah:::ence of any evidence t;:i the conn-ary, I ,.::rwsid,,::r ihat 

chos,::n tr) cleci.d(: t.he issu{, on a JactuRI ha;_;is, ~he .h.1dge c~,ulcl prop,;;:rly have 

and a::; !V[r Hart•:. aecepi:.ed, h is a rea:0 onab}e i:n::e:rence t.hat ff t11c -~xpiry date ~,v·as 

checl:ed, it had not ezphed. 

ThL, make~· i,,: unne.c:,essz:ry for me to expn::;s rn conch.:sion t)n the .~,;>:ccnd 

is.zue:. BuL ~t may be of assist:mce H I exp,ress a vie·w, <ilbeiL obi'..eL 

O:ne rn to ,deterrnine !.bat 

Akotest R80A v,1:,s an approvec, de.,,/ce, 'whe1her or noi\ tbf." ;_:xpiry dat,e. had pa<.;sed. 

T:1t: al1ternative apprn1r;h b: that !Jlf; manufacturer,, by piacin,g 2,11 F:xpiry d!ate ,::in 

the shouicl only h,;: used before: 

1:he expiry ,1ate, :sr,cl Urnt therefo:·,e a Drf:i.gc,r A!col.esi. in n::.spect c•f v,1hich the 

expiry :!a!e ha.s cxpir~d cari no icnger be reg\'\rded as .a Drag,,:;r Akote:]t. I prefer 

1.he, second approach. 1.h 111 total 

reliance is place:' on the m:urnfactuner and the: accurate labelli.rng c.f the device. 

No other evidence l.s Iiequired except ,to ;prove the n2Lme the ITrn.nufacturer las 

This approach depends entireiy on Lhe integrity of the 

accurate and s;::und device. H tl1e manufacturer placed as I•/fr E::i!rte pm. ~!. "a Ese 

hy da,Je" on th,;: device, h r:~ Gle:arly 1.h,,:: marrnf:~,(;turer's inl.e.ntion that i.he ":1.e·,nce 

s;11)u\.,j 011}31 be assa1T1e~l lo b(~ accur:.rte l;; ih;: expiry dai:,t has rtCJL pa:<::;eco H follcws 

:from. :hi:3 that if ithe i::;sue i::;; raised 2J. lhe rrosec:1tiod, J.he consu:ible 3.\10uJr} be 111 a 

pc;sition 1:G e.stablish tha:t th,e expLry d rue c< the Drtiger Alcotest he or shcc uses n.;; 

s1tiH ct.rrenL 

Since in Lhis cs.se J am s,itisfied that the evidence establishes that it was a 




