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2. 

This is an appeal from a decision of the Family Court dividing 

matrimonial property under the provisions of the Matrimonial Property Act 

1976. 

Mr and Mrs Harlow were married in 1965 and separated in March 

1991. There is one child of their marriage who was born in 1969. At the 

time of their separation the parties were living on a farm which they owned 

and farmed at Tangiteroria, near Whangarei. 

By the time of the hearing before the family Court the parties had 

agreed that the basic approach to the division of the matrimonial property 
., 

was equal sharing in terms of the Act. The result of the Family Court 

decision was a valuation of the matrimonial property assets at $669,379.36 

after a credit adjustment was made in the husband's favour for post

separation improvements to the farm. 

The Family Court order required the parties to share certain pre

separation debts equally. Those debts totalled $42,088. Each party's half 

share, therefore, amounts to $313,645.68. The result of the judgment of 

the Family Court was that in general the husband was to be responsible for 

post-separation debts and was to be entitled to post-separation income. 

On this appeal the issues as set out in the comprehensive and 

helpful submissions of Mrs Postlewaight were as follows: 

{a) Whether on the evidence the appellant is entitled to be compensated 

by the respondent for loss caused by the restraining order made on 9 

November 1992. 
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ac!]usrrnant ·1:0, the respondent"s shar.1;;1 of n1atrimonial proc1:ieds J,c,r 

income, 

Th,a princip\,E-Js th,at '5houid guide: r,ic1 on this ::'ppec,l hav1a tiaen 

"The ordin2.ry constrnin"nc on ap;:;e!late rc.vi,Jw of dis1::retionary ti,?.cisiorn:: must appl)f 
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adci!l'.":ss themselves brna::llv tc the matt,i3rn irK'ic;;2t,Bcl in ,:iur judgmen![S in this case, 
tr·•,,Brn ·1ivill Jy3 no ~k;positi.:m to ol::,turb the re;;u1ts on ;:,ppeaL" 
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b1a,ing apposite to my task on ,:1ppeed, Jt is alsir;:,, 'North noting ti1:at tl1i::i Farni!y' 

Co,un ls a specialist tribunal and lts decisions shc.uid be regaricJv~d on thc!t 

Court, !nciuding bot!n aHrdavlt anci viva voc,e 0vid1snce and cross·-

,Jw:lge 1.Nas ·nroP{l in relation to a,Tf o-f th,9 findinr,Js th,::it rne rnc:d8 th 1sm, oi' 

I h:a1.ve set out aiJove th,e Lssu:,as raisecl trv the 2,ppel!ant. Effectiv18ly 

findings of 'far:-t and the appllcat1on c'; his 1discri9tion to those facts. Thra 

The first ground of 2:ppeat involves suiJrn:ission!:, thfft rnis<3cl 

purpose such 1:1s raxtortion or opprsssioll, an i:,ctiori 1Nln lie a-~ the suit cd trm 

rai:sed the question as to ·,1,1heth1:ff It ws1s B:ppmpri:at,a to add:·ess such 8n 
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this jud~Jmir::mt that th·:? cornpl.alnt is avaiicib!.e, 

pn~sent, in r.hat decision the mattiat v·,.1;,:Js put in this ",Nay, Th:at vvhat thra 

obtained thE:: restr;alning order for an ul"i:erirn- purpose. The principal eviden:;;ie 

purpo;:-;e of obtaining the crd12.r had to cl 1J vvith con,.c,'&fi, ov,s:r the sales of 

leading up to the obtaininQ ,,yf ,th,a ord!fff. Hovv1ever, !n rny vie\v that is :1ot 

SE~•9ms l:o rns that lf lt 1Nan-1 ,astablishad in a ff,atrimoni.::i! pro,pertv case Hrnt 

on,e p.airty had acted irnproper\, and had adversely affected the, por.frticn c:;i,f 

the ,other, th&:"t could vveii b?J a mattisr to be takian into :eccount in the 
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lo;:i'S as ,o result of th,;;: n1aki1"t(~ of the: order. I hav19 not bGen persur::ded that 

th9 Familv C,'.::urt .Jud 8;12, \Nas ',Mronr~, 

to cc 'NS vvhich dlcJ nc,t :~et into ca 11: ;n '15182,, The ~dleQ:atk:m 11N:":'1s thc1t the 

reason for thlJ 1:-iv1?n:t vvas the r1onff,1aiiabiiit.y or -funds for fertlHser· and 

v·i:.rtefinary expenses ard that that nona•Iaiiabilit.v v.J,GS duB tc, th3 r•astredniny 

event v,11as the failurra of l\J1u· Harlow to appreciB,te the conditirn~, of thB stoc~-: 

at times prior to thia rnstrniriinf:J order IJ1eing made. Th'l3 a~1proprlate tirnes for 

the ap~Jlicat1cn o-f f,ertilist:,r in '! ~!92 2:nd for anv veV::rinai"\i c1ttention to "th/i.:J 

stodi: 'IIVa~ prior to the ns,strnininr:11 rn-dr~:r. 

Ap,:!rt frnrn that,. the rnain cofT•,p!:Eiint r:;l.::rt1B:'.l t,o the nonavailat::iility c,f 

fund:3 for fErtHiser ,n r11~atch of '! B1S3:, On rt';y n:ivif:f'N o-f the evidanic:e l am 

not Ei.crtis.fled that thHre '.N'3S a refusal to mak,a ·:iunds a'•,lE1Habl•2: -for 1!1at 

purpose in h~£1rch, The ,exchange o'i' cmraspond,snce l:1 that month is mainly 

concsme(J vvith thH Jwed to sell stDck because of dry ::.::ondltions, !n on,a 

11~tter th,et,.9 1:s a statem.:ent, th2:t n money had beiBn 1:.1v::lilab!e fertiliser ,.,~,,oould 

"1ave !112H:-n ,app!l,ed fron, Janucii'Y ,onwards, But,. I ~Hn not a,wanI of them 

havinQJ be,an any request fo.r money for that purpos,a ln .Januc'"::l"V, 

~,anance is prac,ad on :a report frrnn a 1r1i,1r Pa:Q,e oi' thE:i Ministry c1f 

/~{~ricuVi:ure and Fisharles, in ,t.,ugust 'I 993, in that n:ipmt !Vlr PEHfJit:l savs that 
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fertiliser should be applied immediately, i.e. in August. He also says that he 

saw the beef cattle in March and thought they were in excellent condition, 

despite the dry weather of that time, but he considered that they had lost 

condition between that time and August. By the end of August the 

appellant had in fact applied fertiliser to the farm. 

The Family Court Judge also noted the understandable alarm on the 

part of Mrs Harlow and her advisers at an intention to spend over $13,000 

on fertiliser during the 1992/93 year, when in previous years the fertiliser 

accounts had not exceeded $4,000 to $5,000 per annum. 

It should also be noted that the restraining order was made by 

consent. 

Mr Mathias, pointed out that the restraining order was reviewed on 

two occasions by Judges as a result of an application by the husband for 

discharge of the order and that on neither occasion was there any 

suggestion that the wife's actions in relation to the order were improper. 

am not satisfied that there was any improper action or attitude on the part 

of Mrs Harlow in relation to the restraining order which resulted in loss to Mr 

Harlow. Indeed, in large part it seems to me that what happened on the 

farm was due to Mr Harlow's management decisions. I am, therefore, not 

persuaded that the Family Court Judge was wrong. 

The second issue raised on appeal was a claim by Mr Harlow for a 

management fee for the period between the separation and the hearing of 

the claim. Mrs Postlewaight's submission records that the Family Court 

decided that the appellant was not entitled to a management fee because -

1. the appellant had the use of the wife's equity in the farm; 



2, he haci not parci a!1y interest to rhe vvife /-or the use of her equity; 

received fror:1 operatinQ: thE, farm since ~.eparntion. 

capital invested in the farm ano t:i:e rnon,ev he had rec,aiv,ad frorr1; the farrn, 

l hava 

I f ' . 
:~1 Pesu t er, cr\:)ss-eJ(arn1na-i:1on. 

c,arta1n !iabillties ·which \ 111.•ere not taken into account in the FarnHy Cornt. it 



being a loan fron1 M. .J H,3r!o1N. 

be rr1Ert by hiiT':, I ' l ' ' 1n rier su,:>rrns;.31:::ms to 

He,· suh1-r1ission (.:onc'Emtrated prfrnarily on En arnount of ~:50,000 borrmNed 

2pp1.s;iant submits Ihat the Family Court JudqE: did not t2ke this :;.50,000 
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post-judgment debt should remain with Mr Harlow. I have not been 

persuaded that I should vary the judgment in relation to the pre-judgment 

debt of $5,500. 

Mrs Postlewaight's next submission was that the Family Court failed 

to consider the sustenance of the matrimonial property by a separate asset 

being the Red Star tractor. Counsel for the appellant was unable to place a 

figure on the value of this sustenance. I am inclined to agree with counsel 

for the respondent that in so far as the tractor sustained the farm, the 

appellant has benefited from the income. I am not persuaded that an 

adjustment should be made to the Family Court's findings in relation to this 

issue. 

The final issue raised on behalf of the appellant was that the Family 

Court failed to consider the question of payment of the respondent's 

expenses after separation, and that there should be an adjustment to the 

order to take account of this issue. The amount involved is $5,908. It was 

an amount paid from the farm account for groceries and the like, for Mrs 

Harlow. From my brief perusal of the farm accounts it seems to me that the 

benefits that each party has obtained are much too complex to enable an 

assessment of the party's respective benefits. Counsel for the respondent 

has pointed to benefits which the appellant received, which would also have 

to be taken into account, if the amount paid for Mrs Harlow's benefit were 

to be allowed. In any case it appears that the Family Court Judge did take 

these payments into account. When he was considering the claim for the 

management fee he noted that money had been paid to the wife until 

August of 1993. That seems to be a clear reference to the amounts that are 

the subject of this submission. I am not persuaded that the judgment should 

be varied. 



.ll" 

in the FarnViy Coun. Counsel ac:kno1,',i1edf;1:" that costs shou!d follovv tr:,:: 

award CCl'sts at a iower level than ;,•vould be the case for civil proceedings." 

The appr:dl2:nt ls to pay the r,esp,Dnc!ent c;o,sts of :~,'I, GOO. 




