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SON 



is kKlgec! on tl":6 grouncJs tha': en ·19 D•ec,:9mb!er 1995 Hat.sv,/ood enterisd i'"rto an 

April ··1995 this \IVenington rnstrlct La1,v Society t,asolvedl tr.;: remove V,/ayne f{oss 

and C.G. O'Connor as, directors of the 1,Jominee Company encl appoint nevv 
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3'3J:1.J:622, 33;i'V62:3 and :33.,~J624; 1 D2 hectar,as !:'ett{l ititle 32\/.l,,/620 an,:1 a.6970 

$3,90,000, $:335,0100 and $·i 5~;,oo.:i, a trJta! of $880,000. T,1an percent d121po::frt 

c\1eques ,,,vf-"ra tender€;d together ·wlt.h st2m1p duty. Ho-..1.1ev,er payment oi the 

Th,e p.mp,erties ,Nere subs,squently sold. Tl-1e first parcei to Burkett, Priichard and 

CrJ· 1~,.,,".r:·e•!i•p.,j ::ic·1rl tr::1:r1•:-of:~rr:-jn,'"lc1e1•-l ·f•'"'"" 1·,r.:,a·1•i:;f1•e::1 •! 1•'"'•n ,1 J~r-,1 ,~,,.,-, -,.;..ii 10 '~ _,, .,.,·11.,;,., ..,.,) . ..1 1 ....... ,..J, ,·._,t, ·""''v·'"-''l ·,,,...,·,r·lJ~. 

IJ':1 an 1n•,;,,estor in FlossoartnE•1·s 'Solicitors Nrnnineo Corr1!:.:1arl'v snd in his :a:ffidavit 
J • .,; 

filed an affidavit listlng ti1•3 comributcirs Io the mmtg.sige that ~;hows Hatsv,morf s 



i:: 
,.,.J' 

po.siponing the salias. The :':?tsiti2rnent sttach1~d to Mr Bacon's affidavit shcrv,,s 'l:1"1at 

out:standlng is $2,!:J, 'l C6A:3, the 1dai!y rat.a !beir:fJ $37,86. This total of principal and 

interest due on th 1e rnortgages. i!~ $B3'\ ,771.s·;. Mr B;21c.:m says if thra n12.t1t:2w 1s 

second mottga,ge 1uoulc.: !os,e $44,000, in ,effect, tr:,sif' lt1terest Cl1aar!y i'f t:·1e 

mi.:1rtgag,9 and tl-1at thra majority of investors v,1ish :lo, resolve the invesiment 

clirsctiy v,ith the mortgagor and Ihe agreement is executed on that basLs, 

s sun11Ti:211)' app!ication end upon conflicting 3ffidavi,'.8. The la\v is fer pr,esent 

"'It is cl,aar that t!1is :su:nmary pn::ic::idure for- th,e r13f11oval of a car,11eat 
aca1r::st deainncis is Vlhollv ,xmuitabla for :ll1e det.errnfnation ol' cnsc.uted 

~· - J ,, 

qu,estlons ,Jf fact Fro111 this is foUoa,Ns, a;1d i~,as bEH3n cons1stently h13ld, 
U1at 21n c,:-d,er for the :-ernoval of such a c.gveat 'Nill not be ma,je under 
2. 'i 43 11..1rde,.ss it is pat:ently c;leai· that tht~ cav12;al: cannoi. b1e rnaintainec: 
eilti1er because thr8rre vl·as no vai,;d oround for klc!oinar it or t1~1at sucl".1 va!icJ ~-:l ~';I· ~•' 

(11·0L:nd as ':hen e;dsi:erj n:i !oncisr cloes so, See E.1:1 Pllrnme1r Bros v St ~ w J 
f/!aur f?.tJ Gav,sat !'>lo 2538 ('I SOfJ; 2:13 l"-:ZLFt 2'.94, 296; Catchpo!e v BL,rki:3 
( 'i 97 4) ·1 I\IZLP. e:20, :523,-Ei2-4, 62.S ( ai ca:se und,2r s "l t/ 5 ); iv1ali Fh1ance 1:!. 

!nve5Jn'Ji3nf Go Ltd 1/ Sia:e1r Ci DT6) 2 l'··,lZLR 685, f31:.:l'.-S, 6BG. Th121 p'2,:t!::mt 
clar[ty r,sfE,r;",ad io 'Ni'.l not exist '.JVh1ern x11e Gct\i+:.:a:tor has f~ ri.?-a:tK.1nably 
ar·,gLrao!e ccise in support. of tha it1tc1n9st ci,211:·n,31j. C:Bfchpoii'!:J v B:.11"ke, J\/'19V\/ 
'7:;:_,:i/c-::1rv{ i i,·,,c,[l<'.'·t"r;' ('·:"i'f1n P1··::,r:,,.•,:',01•,-. ·~or"•i,.,f,i ,1, .. , .. 11 ,r.:.,("1,/·,::,.1""'5•,rJt") ( •I O,fl.d.'1 'I l"J7i R' c'-,IC;.,!,A• Cu 9 .) l,..,r_. J.•-,1 (· f, , ,1 .._\ , _,_,1 Q ,ii'---" ,:_,1 I,._.,. - • .J -" •1::') ~...,I ,...,;,«:;: ./ !, , l.., Ii' , \ ,.,•;:.,) 'a.' ,~ 1'', I ~. f .J .,.._I u,, L.-.- ""°' l 



6 

41, 43 and Holt v Anchorage Management Ltd ( 1987) 1 NZLR 108 show 
that the same test applies to both s.143 and s.145. 

It was said in Re Peychers' Caveat ( 1954) NZLR 285, 288 that the onus of 
establishing a right to removal of a caveat under s.143 rests on the 
applicant for removal. With respect, we do not think this can be right. 
The caveator seeks to clog or fetter the proprietary interest of another. As 
a matter of principle it .. seems right that he must justify the continued 
existence of his caveat. He will do that if he can show he has a 
reasonable arguable case for the interest he claims. The issue is the 
same as that which arises under s.145. The onus under s.143 should lie 
on the caveator." 

On the face of it the applicant having entered into a sale and purchase 

agreement with the registered proprietor was entitled to lodge its caveat. The 

question is, is it entitled to sustain it. I do not think it is. I think the matter boils 

down to one of competing priorities. Clearly the mortgages are hopelessly in 

default and the position gets worse by the day. Having issued default notices 

under the Property Law Act the Nominee Company was entitled to proceed to a 

mortgagee sale which it did. It is significant that the registered proprietor 

purported to enter into the agreement that he did after the default notices were 

served and not complied with. I have no difficulty in finding that the sales 

entered into by Rosspartners Nominee Company are valid and have priority over 

the agreement entered into by Hatswood with Mr Ian Ross. 

That the mortgagees had an indefeasible right to sell is clear from the authority 

of National Mutual Finance v. Margaret Berryman (unreported Wellington 

High Court M451/91 ). 

I did not understand Mr Mathieson to contend otherwise. He received 

instructions at the 11th hour to argue that: 

(a) the original mortgage was orally and validly varied so that the moneys 

non-payment of which was rlied on in the PL Act notice was not payable 

on the originally stipulated dates; or 
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In 1eiit1,ar c.as,a by a1 then duly authori:;.;ed director elf 1the nominee company on 

To the extant that the prsponderance of authority favours the viev, 1tr1at the 

mortciaqee auctlon 5:2:le and effectisd valid sale and r::iurchase .:::qraernianl:s , .. P ._,,,. f:' "-' 

,,vhich h2rv,e bsen settled. 
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settle r,ir1 ·1 .July.. It is appar,ent s,sUI ement ·.vrn be cl,e~endent upon 

c-:-Joperntion is l:nlil<ely to b•3 forthcoming frorn at le'S'.1st two fifths :1f His 

has b,B12H1 signed for by lan and Vt/ayne Ross rFis E(~iimts is discoumed. By 

date. Any further d13lay \Nill clearly be to t[~11:1 detriment Cif contributors to 

justify tI1at course. 

thei1· affidavits. 

6. ,,·\,n-1·11 d ·1·:~, 0 r·p '"na' ,' ;,.,,-::, ,:·1·1<,:,g:r:1 111tlc.j 1··,·~·11"1·'l·r'bL1•·01·i:- IJ· ·1· e 1·.1···1·ff·;, .• , ,·11'' ·tc SQ""• 1--·,,r·1·1•11 ' "'I' 
' ·! I '"'°t'I:. ,~ L'\,J ,..,. 11 ) lJ,,..,,,, ·Y " I ,,,i ···-' ....,Jil '' [,' 1jl,., •~I ~. 1.cJI' '·• ' ~~.,,.,~.,,) !~. ; , .. ,,...("=- f;l..n 1\'ll, ·C',t 1, 
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7 I also think that although the fact that the agreement relied on by 

Hatswood would be a breach by s.10( e) of the mortgage, and the fact that 

the rates have not been paid could not be relied on as defaults to dispose 

of these applications they are matters to be weighed in considering the 

balance of convenience. In other words, I do not think that such breaches 

should simply be ignored in the exercise of the Court's discretion. 

The result is that the applications to preserve the caveat fail and they are 

dismissed. The respondents are entitled to costs of $1,500 and disbursements 

as fixed by the Registrar. 


