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R j Katz 'for Der;enc!ant. 

$326,900. 

The Plaintiff seeks summary judgment a92ilnst the Defendant far 

The Plaintiff is a real estate .aQenL Thr::; Defe.lndant is: a orcmeriV ,.,.1, ~ • .,, 

devekipc?.r. The Ch~·;andc11·1t has ':lev,alope1d 18 apari:ment units (the unit:) on land 

owned by it oi: ths North Shore in Auckland" !n the :atter part of '! 9i.::'5 ths. 

intsnded ihe Piaintiff 'vvou!d marki?t the units both within f•,,!evl Zea!ancl and 

a '-Jv:s1s 1:,ropcsed that l'? che P!aintiff sold 21,w of the units 21t a qrice Gxcsedina U1at I ~ ~ -

fo"11 .• :re then t11e Plaintiff would rGceive U1E, differenc,e. Th:::, P!cilntlff oresented draft 
~ . " 

fmms of marketing agt"eement io U·ia Defendani in !ate Nov1::rr1ber ·'I 995. Clrti3 



form of agreement was executed by both parties on or about 5 December 1995 in 

circumstances which the plaintiff says gave rise to a binding agreement. The 

Defendant denies a concluded agreement was ever made. 

That agreement of 5 December 1995 (the agreement) included the 

following terms inter alia: 

(a) The Defendant appointed the Plaintiff as sole marketing agent of the units 

both inside and outside New Zealand for the term of the agreement. 

(b) The term of the agreement was from 27 November 1995 to 30 July 1996. 
' 

(c) The Defendant reserved the right to terminate the agreement if fewer than 

seven units had been conditionally sold by 30 April 1996. 

(d) The Defendant would pay the Plaintiff the sum of $50,000 plus GST in the 

event the Defendant could not complete performance of the contracts. 

(e) The Plaintiff would commence marketing the units immediately and would 

fund and project manage the development of a tennis court on the land. 

(f) A separate sale and purchase agreement (ASP) would be entered into 

between the Defendant and the third party purchaser of each unit. 

(g) The ASP would include provision of the following terms: 

• deposit 25% ($5,000) on signing; 

• balance 30 days; 

• 5% held by Premier in their trust account; 

• 20% held by the vendor's solicitor on trust; 

• settlement 20 working days after practical completion or title whichever was 

the later. 

(h) The Defendant would execute each ASP within five working days of being 

presented to the Defendant. 

(i) The Defendant would transfer another block of land owned by it (Lot 4) to 

the Plaintiff for no or nominal consideration. 
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The Plajntiff b,aoan mar!:.,stinc- tile units in l\lsw Zealand, Ho1-ir1 Kena w g ~ ~ 

and Singapi:.me by ritse!f and by its B.9,2nts, Premiere Capital Ud (Premier) in 

!t is common grnunc that s1lthough the agreement rnferred to a 'forrn 

Plaintiffs sollcitrn"s cleHvered ckaft forn-1:S of ASP to the. De'fendani on :;;:g 

k110-.,.vn BS the "Poort offer to purchase unit 1 F for $326,000. On 1:h19 basis of the 

statement ,.::,f ciairn the Pl.aintiff seaks damages ln that sum. In the appllccition for 

of i'~,SP '3ubmitted by the plaintiff ·with tr1e Poon cffer. 

Th1:~ P!a!nti-ff tcok issue \~iith the defendant's denie;,I of 1::u·i agre,.9ment 

Man:;ri ·19~=36 the Plaintiff's sollcitors f.:nv .. 1arded a further form of jA,SP which th& 

On 22 !\l~a.rch 19fi6. ttvay a.dviseci the Defandant's so!lcitors u·,2t the Pl21lntlff vi1as 

proceieding io rna.rk,et the units using tl"l8 ASP form subrnitted on ·18 rv1arch 19913 

:ER.1bJ19ct to del,ation of the defintUon o-r stakeho!c!er. By lett,a1· dated 'i 6 c1\pril 199fi 

On 26 April 1 f}fi,6 th15i P!ai:;1frff dellvet·ed lo the Def13nd;.:int GoncJ;tlonal 

i)' He,·~ l"i"y nr1'e•·1·t P·"'t"•1·,r:c· ii-1,:~1- 1'>':::l 11")n1·11,:;.-1··11s L'•rl {i'J1•;:~1"'l Pa, .. :1ir1c-' tc 'ML"r~·l,.18' ,-;;e ,r\'(Jht r 1r1·i·'l''~ • • ! •c ::i I·'=- ,, . .,:-\' ,,j I.A._, ii""' l.,,, ,~.., \/ ,,-,,1\, .. t',.. 11•-• _,. li,,.~ \" 1,.,., ! r'; • .. , 1 •'J ,<:# t,_j· ,\ t,dl ,_,. r,...,,,:-;:. • ! .. ,,, ·-J. 

acivised U1,::it it did not aiccspt tht:~ Ol'l,ant Pacific cffers c.:;nd gsvB notlce of 

·':l ... , 



tarmination of tile rnarketlng ag:-eemiant. Tll 1e Plalnfrff, by letter d::1ted 8 l\1ay 

There are a number of hez1d:B of darna~:e in this- statem,snt of claim; 

perforrn~mcr:1,) ell'1d the $326,900. Ho\veve1·, tlv2, only da!rn pun~ued before rne in 

the summary judgrrnSint applics:tion ·~vas for the damag,:21tS\ of $:326,~900 arising from 

two a!t,arrn.:1tive csiuses of action pi,aacled in ti'"11? statisrn(:mt of claim, basec! upon an 

cipplicatiorL An am~mded notice of oppositior: vvas ·fi!rsd the dte:v befon":; ., 

hearlng. That inciuc!,sd four fre<:.h gro,unds set out at parc:1,grapl1s 5, 6, 7 and 11. 

The amern:.:led notlce of opposition was accepted de bene -ess,e and the hearing 

pmcaieded on tl1at basis. !n :so 'far as the amended notk:e of oppo~dticm radse.s 

sb.?1tu~cwy d&f,ances I would p,armit. the ami2ndment ln ,2iriy fJVent. ! also note that 

Fundan-u3ntallv. ths Ctefendant's 1x1sltlon is that ,eithE1r no agTeement 
d a ~ 

v11t::1s concluded on S DE1ce1Tiber 1995, cir ·=dt,emativeiv ~he acireeme.nt mu::;t fai! on 
-· """ 

the bE:;sis it iJVas uncertain ,Jr incomplete ln several material nssp1acts. 

(8unnv1 Coliie and Mr Juli2iri. It has n;:it b&t?-!1 s:,~ecuted und,3r St~ai b11 1:1lther 
'I. ", J 
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for companies to execute such documents under seal: section 42 Companies Act 

1955. The agreement is principally typewritten. On its face it is apparent there 

have been handwritten amendments made to it. The amendments have been 

made to clause 3.1 (relating to GST) and also to the schedule. The amendments 

have been initialled on behalf of the Plaintiff but not the Defendant. 

The Plaintiff's evidence concerning execution of the agreement is 

found in the affidavits of Caroline Harrow, its project manager, and Kerry 

Hitchcock, a director of the Plaintiff. 

Caroline Harrow confirms that together with Kerry Hitchcock she 

attended a meeting at the offices of Atlas Concrete on 5 December 1995. She 

says that she and Mr Hitchcock met Wayne Collie (a son of Bunny Collie) in the 

Atlas boardroom, that Wayne Collie read the marketing agreement and made the 

handwritten changes to it, that Kerry Hitchcock and she then signed the 

document and initialled the changes Wayne Collie had made. She says that 

once the agreement was signed it was photocopied and she believes the original 

was left at the Atlas office. She and Mr Hitchcock took away the photocopy. She 

says that Wayne Collie's father, Bunny Collie, came in at some stage of the 

meeting and chatted to them. There is, however, no suggestion in her affidavit 

that he approved the agreement or the amendments to it, or that he signed it at 

that time. 

In her second affidavit she confirms the details of the discussions 

held with Wayne Collie during the meeting and also sets out in further detail the 

steps taken following the execution of the agreement. 

Mr Hitchcock confirms that he and Wayne Collie had a discussion 

about the need for the Plaintiff's fee to be inclusive of GST and that that was 

agreed. He says that Wayne Collie then made changes to clause 3.1 and the 

property schedule of the agreement. Those changes were then initialled. 

On that basis the Plaintiff says a binding agreement was concluded 

on 5 December 1995. 
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Melvi!le Chmies Ccllie (Bunny Colile) 2:nd r11/lr .Junan in the fo!lov1lini;;1 vvay. A dr-aft 

form of B,greermmt was sent for approval 't•vi!:h the !sJr.er o-; 29 Noverr1bet 1995,. 

under:st21nding that th,e ::1gr,§lermmt w·ou!d !1,2SNe to b1e ,executed under ssi:~! by tl1e 

made to Ihe sgr,aernerit and tht;;, seai atl:acfH:':ld \•1ithout the need for th2J directors In 

res1on the aC1reernant In anv ,avent th 1e mnendrmmts m;;:~Cle to the ,ecr,ais•ment on 
'l.,.,, , .. .., .. ' tJ 

5 D,acernber ·19915 \V18re r,-,ac!e af!:er 1t \Vas si~1ned by the D2-f,.21nd21nt and 'W'ewe 

confirms that at the meeting on 5 Oece1T1t:,er "NiH1 Ms FiarrmlV eind hl!r HHchcodc \1e 

added ln the words "GST inclusive" to G!eius19 3. ·; and ffladia U"ie arrFandments on 

Eumundi sh;;inecl 'ihe agr1!:lement 2'.t that rne,,?.'ting. 

Ms Peters submitted that the ls.sue of 'Nlli9iher t!--;e sgr,esrnent \Nas 

subrn:ssion that clearlv the aqre,2,ment did nc1: n=1ed to b,g executed ur1der :sea! ! ., .. ~, 

a:iso ge;c1?-pt thst ih1~ onus 1s on th1a party aileglng a to prcve th2,t there V/as no 

ThA i""J/''I 1 '1:' I'-' '~ i"'""·S:::j' '1' f"'J'"1,~ -'1'"ld <·'1n1::i. r''•)Llr't \l/;•11 t'i 0 r1-r1=11 J,Ol"',l"':-,(j b":f ·c'l-11=- 'l"1"p,·•r'1'a· !''Ji,"·e- of ri L ~ • ..,.. ""' ~ ~,i:,.,,.., ~,.,;;) 't""cA ~ tVL, \,' J .... I u,_, C. l, •·- \,.,/·, , (,', ii - \.;;;, ~ ' ••''''"''' l _,_, i 1 4.., ~ , I ....... . .__, 

di:::.closE;d by the 21ffidavit evidE:nce before 1T18 is as fo:lo•Ns. A drnft 8f!rnement 



was submitted by the Plaintiff to the Defendant on 29 November 1995. Bunny 

Collie discussed that with his solicitor, Mr Witten-Hannah, and in the presence of 

Wayne Collie on 30 November. At a date between 30 November and 5 

December 1995 the draft agreement was executed by Bunny Collie and the other 

director, Mr Julian for the reasons given by Bunny Collie. At the meeting on 5 

December, Wayne Collie made certain amendments to the draft agreement. The 

amendments were initialled by Mr Hitchcock and Ms Harrow and the agreement 

was also signed by them on behalf of the Plaintiff at that time. The agreement 

was photocopied and a photocopy taken by the Plaintiff. A copy of that has been 

attached to Mr O'Connell's affidavit. 

The question is whether Wayne Collie was authorised to make the 

amendments on behalf of the Defendant and to bind the Def end ant to them. It is 

clear he was not a director of the Defendant. If he was not authorised to make 

the amendments to the agreement and bind the Defendant company to them, 

then for the document signed on 5 December to constitute a binding agreement 

the amendments would have to have been accepted and initialled on behalf of 

the Defendant. They were not. Whilst, on the face of the agreement, the 

amendments made were in favour of the Defendant they are nevertheless· 

material amendments and require the Defendant's approval. 

Mr Wayne Collie's evidence is that he made it clear to Mr O'Connell, 

a director of the Plaintiff, that he was not a director of the Defendant and all the 

Plaintiff's dealings would have to be with Bunny Collie. That much appears to be 
;-

acknowledged in the affidavit sworn by Mr O'Connell. At para 12 of that affidavit 

Mr O'Connell confirms: 

"I knew Wayne Collie from a previous transaction. Bunny Collie 
was in hospital at the time. Wayne Collie told me that his father 
had left him in charge. He told me that he was not a director of 
the Defendant and that anything that he and I agreed would have 
to be approved by the directors. At some point in the discussions I 
had a meeting with him and Graeme Collie in which we discussed 
matters further. This meeting took place at the offices of Atlas' 
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C.ement,, a company o:' 'Nhich Bunny Coine ls ths grov,2:rning 
director." 

lt is c:ea1· t11erefore that in Novembi:-3r "i 9ei5 th,:~ Plaintiff, through Mr O'Cctinell, 

Collie cou!cl not bind Ih~ Def,;;nc!Ewit wi01out dir,ec1:onf approval. :he P!alntiff is 

V✓a1yne Coili 1e could not blnd the DefGndant 

for the pu1p:1s13s of a summary judgment app:ication, in rnv v1aw 

there must be an arguable clefencia to trit3 c!alm at t11is s"ta,ge th,s1t \Nayna Come 

did not hcl'./(:? aut.l1ority to bind tf·ie Defendant 1:o ths Effnendments lnserfo~d in the 

Dec12:rrtber "'! 995. 

subsequent conduct of th1e parties c:lpparenUy in reliance upon t11,e agreement, in 

conclude,:! z1s at 5 Decernber "l 8'.95. 

re!y upon the agrc::ement of E, December "l 9fi,5. Ciau.s,3 5 cl ther agrEH2rniemt refer~;; 

purc::r12Asers, a provides in clause f5. 1 ff): 

''Eumund1 8hall vvithin -flv1=, working days of ear::h agremrrnnt b,e1ng 
prnse:Tited tci Eurnundi by Nomurn ,exez.::ut,a each agi'eemernt in J_he 
form _attacbsd Emd pnsparnd in accord2mce v,lith th,e tenns 1:::f this 
.agn':!ement , . , "' (underlining :a,,::id1?.cl) 

beinc1 effoctive accordin,g to its t,3rms and th:at ::rausE, 5 .. '! ,,·e'\ ,,:,f th:2. ?tcJ·re12.rn,.:?.nt ,;~-ft ., ... 

,,'""1; 

i:) 



r,afc-irred to a nu,nber cf specific: matt12:rs to be ln::luded in the Af;p but those 

rm:::t'rer~, vv1er,e certr-1inly t:y nc1 rnieans exhaustive. n ls .:apparent from the Poon and 

Orient Pacifii.: offer-s that this .agreements preisenteci to the De'fenda.nt by the 

Plaintiff induded a nurnber of additlona! terms. 

the ieam:ad Judge considrsred -.vhether an c;ption 'Which intended to 2;tt:ach th,3 

tern-is of an a:Jrearneni fer sriie am:! purchase, but' omitted 'thern, 'IN:as effectiv1Et 

The option clc,cument 9x,e.:utsd by th1a parties provided frn· the option k:. be 

purch:::;s,a "in t1·1f1 form attached here'.;o'". No such forrn \V.3S attr:.>.cl·1ed. 

"Ftffther:rnore in this c,ase the P!aintif-f intendE,cl tc1 i~ave 
!ncorpornted into trH:: t,erm::-; ,::if the option thiE! tenns o-f an 
agreement fou' sale and purchase in a particuia,0 form which had vet 
to hE. c1grned upon., ln those circumstances ! must hold that the 
option as signed by the Defendarrts ,Nas unce;·tain and incomplete 
ancJ ccu!,j not 1aven If unconditionally acce~~ted by the Pia:ntiff 
r,asult ln a bindin,g eontn,,ct, For the reasons given the Court .:::oulcl 
not remov·e the uncartaintv an:l make the option cornp!Hte by 
implying furth,ar tenns, The parties had yet to rnake thef ;· mivn 
r.:or:tract, ,,. 

VVhilst ir: th1a presant ease a number of te.rrns vvere set m.rt in clat~se 

:an1:·:b!e the Plaintiff to market and S(::dl the Defendant's units. The form of ASP 

In rny v!e'•N th,3 findings r:.Jf Bisson ,J ,spply 

subsequ,=:nt!y a~1re.0d, for Ihie purposias of a .Sl.HT1rna1·y judqment app!ication i 

considF..H" \:hat the P!ainti'fi has faii1sd to 1sstab!i:s11 the Defendant cloes net hav,e an 

incomplote snd therefcrn ineffective. 
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Ms Peters subrnlttrad that following tr,e rn12119tin~1 on 6 Decemb,3r a. 

nurnb,er of steps \v,er:s taken by U1e parti,as tl1at 1vvere cons:stsnt wiUi the 

agreernent fa,.re those steps suffici.s1.,,t to ,ev!der:ei:2 an agree:>1r1ent by condu:.t? 

.Co ( 1377) App Ca:s 666. 

rnet on site v.rlth f1Ar Hitchcod~. and f,,i1'1s Harrow to cliscu:ss th 11?. sii:ing of the pcd and 

.,,e.n't'"'1·is , ... ,at 'l"'t 'v~1/·":J',/1'"i 1';::, 1-•,-.,1:;e se•·-,,•, ,::. f-gv ·"r,~, [i,,n.,, !-1 ~·,r··c1' •11~11·• ~!,, D1:;:l,,,"'8'1'''~•,1cr ,, q,,:is; i•1•1·th tV ,,.,, 11 . .,1 • I.; ,;;{Jr J . ...,., -w•.,. 1~ ~i c• ~\ of ,.1\. U 11¥'·~~, ]C'...,_ I . if'J ,J· ~ -~"',.,"_, ·I 1Uv ~ '-""''-'- ·w-t u 

act cm its t·ehalf. k1dead an ,,sxl,ibition \!Vas hale! in Hong !<onci &:Us;1decl bv Mr "" ,,;; "' 

Hitcl1cccic. A drafi sal,a and pLwchase agre,emant VlffiS 'forwarde,d on 29 December 

1995 and the Pccin crffer v,as presenied on "t 4 F ebru.E:1ry ·1996. it 11,ras net unrn ths 

Poon offer vvas rejected on '! 4 FebruB1ry 'h'3:~6 U1at the D1;;:ifend21nt's so!lcltors 

appa,reni' that almost a!i this step.s tak,an in r1a!iance upon the 2~Jreemsnt bet-~viaen · 

bound ibv ths t,:9rrns of the a:c1161sm121nt, :21, ie21st ~1s betvveen S Decernb1ar '! 995 and J ... ~ 

dl~:,:;u:ssed ti1'=' dlfflculties i:hai: had arisen behvesn th(~m. One p•Jssible r1&solul:lon 

consi;JerE:d w21s for tl-,e F'!ainHff to purcha:::3 al! of the units. That leiad to ;,fin of'f8f 
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purd1Gse ail of ihe units to~eith,sr v,dth Lot 4. Hovli'ever, the parties could not 

agre(:1 ,.vheth1ar the prices in the property schedu;e \J'J1a;e inclusive m exclusb.1ra af 

GST and whether an additional $Um should be paid for Lot 4,. No fina[ c,greiernent 

'\!ltas conduded. 

Mr Katz subn-dUeci tri:at thr.:,i Aumo,e offer "'N83 at odds \/VIU1 the 

Plalntiff's position t.hc:l it had a blndii:g agre,ernent with the Defendant cmnpan:y7. 

associatied wm1 the Plaintiff to rruake an cfi'er fer rdl of the units as in t!1,s Aumo19 

effort to rsso!ve the disputs tllat had arisen. In my vie\N' It ls of litth:: rnlsvanc:e ~,o 

tr1e determlnafa:m c,f tbe currnnt appUcation. 

l tum ill":NV 1:o consider other deve!opn1ents a-ner 14 February. As 

noted, !t \;s common grouncl that no forrn of ASP VJ,as c1ttacl'led to the docum1ent 

dated 5 December 'l ::m5. /J.. fGrrn vvas proposed in !at,e Decernber bu~ vvras no~ 

accep!:,&d. A.~;aln, the Plaintiff:: i:r.vn evidence by Mr O'Connell is that that a · 

de1·1:: in th,a Defendant's soliciwrs o-ffioe told hirn " U~e form of a,gnaement 

.. uappean~d re, be~ in otder but that she could ,70{ give final confirmation." 

The forrn of t112 Poon c.ffer \11/as risjiscted b/ th~1 Defendant. \Nas c:: 

fom1 of ;\,SP subsequentlv approved by the Oiafondant, and did the Def9ndant 

(C1ia1nV'ff's solicitors 'fcrvvarded to the Defendant's solicitor::.; :::::i furth&r proposed 

fcrnr, of ,!i..SP. Tt"1>S Plaintiff's sciicitors \\rote ar.;iain on 2:2 March nctin9 they we,re 

··1,,,-.,,,,:,,rre.,r·t ::;:,1·1d ~.,•:"·1s·11·•r1 ·tI·,ar t",~·.,- (!-I":.~ l'..)i~1·1r1·t'1fi'~ .:,,.,,,i,-·1.cL-,:-,.~s'J· '<1',/e:C,r,r.:i 'l·c·· ~,~;( ❖ h,,.-:i"1r rt·•.1·1':l''lT' C:,:=, t;:; .• _o0• ,I. ,, ~ Wl ,_, t,;,,,;:\,,,,,..;,, · j~ < • ~; 1C::s 4,, t- .... , ~ ·•-- c ,_, o.;]..,.> u'-..,' ; _ _;,, ~ .,,,.,.,,,.,a , -I,, ........ , ~. ~ ... •..; ,..,; ,:, 

"gtaksholder" dele:E~d. 



The;·'3 was, no immediate r,asponse to that letter by t!113 D,efond21nt's 

solicitors, but ir:m 16 April tr:e :)efenclanf s solicitor \NTote not1ng that the Plaintiff 

v,.cas prrJceeding with marketing using the ASP f,1xm Df •'l 9 March 1,Nith the definition 

of "stakeholder" delet,ed. Tile letter concluded: 

Orn:1 int,erpretation cf that letter is t1'12r~ it v,a.s an scknm,vledgement 

v1as acceptable tn the Defendant (v.tith ihe deletion of "stah.eho!de1:'') and U·1,s 

Defendant accrapted it ·,1t1as bound by tl"te ag:·eernent of 5 Deceml:lrJr. On that 

basis the Dsfe:1dant \111as ooinr:1· to re!u on its ri,g· ht to terminate the ar~re,r;;msnt !f at ,_, .... J 0:-, 

li3ast seven uncornjitional sal,ss had not IJf-.:H~n achieved by 30 April. 

An alternative interpretation rnay oe ti1at the !etter is simply ,a record 

Jihra .ASP or an aclmow!edgernent of tl1e e)dstence of a binding contract ev[denced 

by tr,e Decernber '! 995 agreement in other words, against th,e background of 

PJnning out o'f time to CCHTiply with its con'.:ractual obligations ev&n 1f there Vt"8r(e:i 2; 

contract. 

leUer of 1'9 !\llarci1 "l 996 from ti1e Plaintiff's so!icitors. Pr:~vious!y, on ·12 r,,fi2n:;l·1, 

the Pla1ntiff s solicitors accepted that thiare \N!EiJS an unresolved dispute between 

t11,e parti,es relating to GST in the marketinfJ agrE;ernant. Tbe Plaintiffs sollcitors 

sugges:J2d that the issue be referred to arbitr2:t:on or tr!e commercial nst for 

interpr,ataticm. Th1?.re Ilien followed a 1.ettic:H· of 1 :3 March from the Def&ndant':s 

the li21bi!lti,as impose,d by clausr;" 3. 'l of th,s agreement. It appEH:.:Js. fi-c,m the 



T~1e Pl.s:Jntiff, by its sollcitors, offered to :anter a sld,e l1etter to risneve t1·1e 

Deiendsnt That could not, hcv .. ·eve1·, affect i:he Drsfendan-:'s ob!igations to its 

P'Urchasers. That bsdng so, t1·1,~i11 it \1v::iuld e,:eem unusual th,eit the O.efend.ant'is 

Again, for :3un-,111ar•J' J·udqment our1:H:1ses, lI rnL~st be .arou21b!8 fc1r H:!'3 
J ,.,_, l ''-,• 

D\~l'f,,:::.i·1cl"" 1~1i,' ·1!"1·•1,t n1"' ~ 1c·11·e,~•·1"1Sl"l} \f1'c::J(~ c·,,·,I·1,·•iL11·J·t:,~I a·1'tcr ·14. i::'",~)fLl8'"'' ,-:;Hthcw ,:;i,r;• tr, ·11· 1"1,C,, t;;, .,.,...~ , :a::u i:. t .c . •• ,..! ~.to.--t .,,,..,, • ..,, ,.. -i · ,i;;:;;.c,.,,,. ,,__, .,.,, "'"" ... u , u 11c;, ~ L c,i • ) ;, ,d'u ,~, LV~ :,.,.,,,..,,_1 ""- J uo 

Decennber. 

That !saves a furtl1,ar c!iificulty' for the Plaintiff. lf th,e, Plaintiff is 

unab!,1Sa to rely on tr1e agreement o·~ r;:; Deoamb,er th,an i~ vmu!d be :.J11abl1:: to 

i::laimed as co:11rnission, 1:·svv.ard or other valuable ccnsid(·:ffath:m i;1 respect of 

agreement of 5 DGct~rnbier is not comp!12Jtie threre is no such written ,8ippoini(ment 

As M::: Peters dld not pursue the dairn for co11m)ssion under thi:J 

,app~msnt U-:al the Poon offer vva:s presenteci .::2:1 i:.:i forn:1 o'f A.SP' triat had not tiEen 

to unc!&rfrrite a rnntal agre,em•snt. !t 13 obvious thaI: tl11.=: Plaintl'rf co:,Ji::i not i·1ave 



'folk)w Uv;;1 •::;ut~oml:? of t.he c[alrn relating to t!",6 Orient Padfic o-ffers. 1f rile daim 

fr:ir $326,900 ultimately succeeds, tht'3n thie c:!;:dm for 1,,vasted expenses wt::uld fctlL 

I"')," t1·1,e ,-,,·>t··,=,,· Ly·111,r1' 11qi7A "'L1'osh::,•·11·:, ,e r•k• ·,,-.-, .;:,~, ·11,:; '1 1·11~ 1··•1:-:: ,r·n lf'a,. 'iN~·1..:1·1,:,r-•! e···,·1) 1'::l,l'lt~1·1·l'UrA 
'It.-, U ~ I ,__,IL_ 1,- I .c: -., J l i,,~ lu,;"-;") ... , -~· lllJ , .•• ,.r,.,;i; ~~ -~. w, ,J ~1:;,..,, '·"' ""'''~ j: ""'u , C',,.,}l.,d-· ,},,fa-~, .J ~ -

may ha·.re force. 

Mr Katz rn1sed a number of otric.~r defences to ihe claim. I propose­

to deal 'vvith thsrn briefly, as, for the riaa;sons stated 6bt,',,Je, l arn sad:sfieci U,ie 

application for sumrr·1ary· judgment rnust f;a!I. 

If the c1greement 1Nas binding, the Defendant w1=is still 1sntitl 12d to 

tc;+rm!naba it "'if f,s,,ver than ssv1~n units t1ave been conditionally sold by 30 April 

'i99f3'". 

\Nh2rt i:s th,e m~}aning to be glvisn to ''condiUona!ly soid"? 

Orient Pacific uffisrs could not be conditi::ma: s,ales unm i'hay vvrere acc·spted by 

conditlomF,lly sold. Ho-Nev,sr, thre D(::fend2int hr;;1d fiv!8 wcwking days t,o exscute t!1e 

., ... !,',ti -.. d· ·t f·. "' " .~,t . ~. ~11"1·' I ·-- ,, .:. '=··• tu .t:,' c, ,.er min,:., .e 11, ,::,. ,.y i.;:\!C,1h. 



Ms Peters subm\tted the obligation to exGcut,a the E19r1eements t::1ros1a 

whon the;/ \Vere pnBsentiacL Tt~1e dlfficu!ty vvith that submission is l:hfit svi&n if t:1e 

Diefendant ex,acuti~d the aoreernents on 2 Mav in comciianc1S! vith th(?. aon:::emsnt, 
~ - ' -

H i" .:,t·,r1 ,., '",Cl' ,~l·1!e •1 1··, ·t""··,:".l vv,01·c1'1n··1 of f·1r~1 ,::.,~1 1''~•::sri1;;,·•1* ~ha'i .~'r1 ~, t":JlainF'f ["t";l( 1 r1>'J1' h ~~ '-1 •· Oi .:,"""'w'--o..: t;,,,, , l lv ,d ~J _ J "'I """' •t;; • .:i!:d)M 1"""v1 ~ ""''l, i., ~, •. _ .... t~ t:;i! • •.• I. ~ J . •J t 

achieved s8ven condltiona! sales by :30 .1~.r.;d! '1998. Tt1e ambiguity aris,es rrcirn 

the Piairrfrffs ov,cri document, t!1e agreennent. 

Mr !<at: also :subrnittad tha Plaintiff 'Nrongful!y c1::mc1a!lsd ths 

He submtU,ed triat hE:vino r:9lected to :affirm the CO:"ltnact r, bv !-etter cf 8 
·-· \ J' 

l.o trie cas,e of Hofmes v Boof'h ('! Sl93) 2 NZ Conv C "191, 1333 2t .. i 9'!, 642, 1Nhere 

the Court aco.sptec! ti"1e gr;.:meral: principles stat,ad in .MJtor CJf! He/fas (Corf nth) v 

Hovvever, whiist an election to affirrn ratrH::1r than to cancel is binding 

{s7(5} Contractual Hernedies .Act ''! 979}, it is app;;m~mt frorn C?u::J'tfe1!cl v Jones 

f H;i:90] 3 NZLR 265 that 1Nl1en9 :a defenci21nt contim,11:!s to repud:at,e tile contI·aci a 

iaks advanta:'.}8 of ths contn:ictua! repudiation arid to cancel the contract tn rny 

faiL 

·for lost r,i-c,fits cm the ()rient Pacific offsrs, the PlainliW had to show that the 

d.. ' uncc;-1, it1ona1. 



R1charcls, a dirn,~l:or Df Orient Pacific. 

hearing he says: 

"Had the Oriiant Pacific offer besn accepted, ! confirm that Orlc.mt 
Pacil'1:::; 1:,1vould have had no di-fflculty in rci:sin,,;i the ne,cessary 
finance,"' 

!,eU,8r of t11e cornpany's. financist! pos:tion. Tt-1ere is no evidence frorn i~s banker. 

Tl·11a crff6rs simply required "gufficient funds to complete purchas,e", No d11~ta;! !s 

given !'Jy ?I/Ir Richards 61s to the finance required. For summary judgment 

purposes the P'.ainl:iff ·would have cliffk:uity satisfyinfi the Court ihat an the basis 

of 1:hat !:tari:3 statement t!1r:= contr·acts 'N,:1u!d have be1sin made unconditional. 

T11e last matte,~ ':N,38 the d2.im fat· non--perforrnat1c13 of tha 

agr,aernents. ,/'.ll,gain, that claim must follov.r th,9 outcomia c:f the Orient Pacific 

Ms Peters submittad 01al il'1a is.sur:1s for detarrnination wer.s v.:hether 

·~hi::. o,.::;.fr:::.:r1,rii".'.:11""1❖ h1',9-;:;, .... l-j€>t'I t·"•e :::c1·r,~en·••' 0 r·,t i'"'I': r.:, De•t'P.i'[1b\:::,I" 1··,v f\~'fll'""'1·1g ,ir1 e•inn fl·,,~ @.. , _ _, •~..,•t;"-''l ..,,,J..;,;.f ii!'.. cV · '1,.,;,•,J'u r'•oA, j ~ .. - ... ~ ~.,.., i; !'.;",?', ,J "-"''; "'11' ''"-'~# -.•I ••'J' ~ \J , ,;,_'). _,:1 L:.,,. t;J,,~;t J, ..,,;' 

Orient Paicific offers, or 21iterrn21tlvely did the Defondant brin\;l abouI non-fulfilment 

of the •.::,Jndition or1 \1vhich it seek:Si ti:; rely by n=,,sponding as it did to tha Orient 

Pacific offer:::/? 

purposes of this app:ic2,tion the issues are nK.ma fundamisnt1;d il1a11 tl·12t: nan1ely 

from th.a conduct crf tr:e parties subsf3quent to 5 Decernber; and 1Nr1eU1(;;r thi:1 form 



Corp v Patel (1987) 1 PRNZ 84, this is not a case where the Plaintiff has been 

able to satisfy the Court on the information presented to date that it can say the 

Defendant has no arguable defence to the claim made against it. The application 

for summary judgment must fail and is dismissed. 

The costs of the application are fixed at $3,000 inclusive of 

disbursements but are to be costs in the cause. 

The Defendant is to file a statement of defence by 20 January 1996. 

The parties are to file lists of documents by 31 January 1997. 

Inspection is to be completed by 14 February 1997. Any further interlocutory 

applications are to be filed by 28 February 1997. 

The proceeding is then to be listed for a conference at a date to be 

fixed by the Registrar. 

Solicitors: 
Russell McVeagh McKenzie Bartlett & Co, Auckland for Plaintiff 
AJH Witten-Hannah, Auckland for Defendant 
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