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This is an appeal agcdnst a dedsion in the Dlstric·~ Court 

1,vhern District Cc,urt Jujpsi Thompson cc1nc!uclec: a cla;r:t for co,T1ni:ss:ion 

must -fail, Them is little clisputra over the factual bsc!q;round. 

a~1n:iernen'i: prov•id~id th::..rt the app-aliarrt 1.Nar. e•-rl:itkid tn commisslon fft an 



'"{1) by thre .t,,g&nt; or 
Ui) thri.:mgh tll,?. Agents 1nstrun1r.mtalit1/; or 
([ii) ·;:o cSnyorn:l frr~roduc1,3d through the ag·e:ncv, ... ,.,'' 

offer, being subj,sct to hk 2mcl I\M::;; H2innah s.el!intJ their ov,rn pro;Jrfft'/ and 

conditions IYV 2B Octobi8r,. as their m.,vn propenty had not scld by that 

Tl'):: original reason t,vhy 1:he respond12:nts had de,::;id13•j to sell 

th1S: hous,e tvEs b·:1Gause thev ha1d haci matrimonial diH1cultles, V11'h,1:1r1 ·,the 

and th:3t ~,"lr Grayson also tole'. Mr \fl/iison, !\llrs Lur,.31m vvished to de-list 

ins:tructions to 3eii, -~he appell21nt had 2rranpec'. frn· an op12n hoiT1•19 -for tha 

propen:v to !:he respondGr1t~. 



VVi!son durir:,f:1 the hearin~t. -~hat ~I/Ir i1Vilson tw1derstood from the 

-f,c,r the putposesi 01f the .f1ppr,aL 

By F,~bruairy ·t .gs,..::1., the re:spcndents !lad becon--:e reconcHed. 

of tl113 property. In evidence rv1r:c, Lunarn indic:ated that .'.:::h'"::I v,Ias 

sel1 the propertv hers91t Sh1a p1acE:H:l an 2dvertis,1:?i1TlEmt in a local 

"PFlSVATE sal0, Akirw1, ;3 bed-morn old,21· st\de i1om,,:i, goc,1d 
garc::g!nq, fully fene:sd, nice ar•.0:L Phor1& 87'r:3 48 "l B."' 

th,2 re:sp::md1E', 1Tts \V,::1s situated. Thev t1.::lephor,ed -~he number shov,m .in 



purchc:1se. 

rvir Grayson V\!110 11.vas instrncted 'for the respondems,, vvas 

appellant ,and at his ,·,3qu 1'.::st, iV!rs Lum;:rn obtained from the appe1lant a 

::,cc:epted that lV!r \Vil.son rE!Ci?llli£H1 i\11rs lun,osn ot:naining that and that h:s 

acknovv;E,dg,re,• that she drd not thEm 81sk the appeliant to mcirket t!71e 

prnpieny. but f-1e h,ad asked i'ilr::", Lunarn tc.1 get in touch vv:th hirn i·r she 

1;V[.s.hed the appe:l~nt 'ii:o do 3c:. rllr Gn:rvs,on then s.pok:t2: to a p:rlnclpal of 

purch2sers, thG Eipp,e:lant regarded Ihe f'.rrn as still enrdHed to a 

cornrnissicm, Th,en::a \vas sorr1,i3 d[sc•Jssicm about a poss!bl1~ comprornise, 

but this came to nothing, 

to tecover the su1:1 o-f ,~4,200 by v,,a·/ of comn,:s:::lon, !n the Di;:;trict 

Court, th,err:'i s.\3erns to have been <Efft ert1rhasis on a contemion th2·t The 

appellant, it vn:1s erndtiied to its comrnission. Tile n:,sponderri: cont,:HK:·.•2d 

that tbe chain of c,::iusality or ins1:rnmentc1lity had bisen brok(:in, that The 



basis., It vva:s the ccmte11tion for the app 911am th;;rt vvhether or not th(c 

l',,lr Ha:-cl1/ .::,ubmltted ·thrit al! rights vvhich ha::l adsen before tlle p;.!rported 

fcrrn so that an that was necess;ary 1Nas for ".::ne appellam to ,3stablish s11v 

m,,,'i) cf ihe base:s of claim. 

ti,s i 1.;nd,ar:::::tand !\M H211·dv's aq;um12r1t, he accepted that it 

t~ie 1orig:i,1c:! introduGt1ou1 or ~1!t,ernativi:aiy, that the sEile was occasionecl by 

the lnstrurnentaiity of the appellant during1 th,e !irn,e that it vvas act\mlv 

a·sting .as agent. )Vir Harrdy put ::: .cons:1d,er;abie e1T:p1··as1:s on the short 

J✓1h3fkare Lt,kelancis Urnltecl n s:,s,2;: 1 l'JZCPH 5 ·13, v,.1rdch emphaslsed that 

vvhere! comrnission 1s c',epenc\12-r,t upon il"l'1 1:".r::;duction, irruoduct1on v\ras 

cornrn&[rt:s ,r✓hich appear EH p. 5 "i 7, that rh(::i in-troductlo,·, as su(;h is not 



,~. 
~~ It) r-

leng:thy de:ay, the Judga in thie District Court h21d fourn.:: th2:t the 

en the app,,::':)2il. 

in the er:d ti1e Judge took the vievv that in the 

cl:-cun1star:cEJS the conclusion v,.,ras 1mesistlb[e that th 1s sale eventuat,Bd 

frr;::im th,a originai intmduction by the c:gent 2,nd c:ccordlnglv "if.he cl:2'i 1:-r1 tu 

commiss'on VVG,S jusfri:ied. 

a1stinctio:1 b,et\.•,,,,aEm a causE, sine c;Ya non and E c,r:.1usa causans, holding 

he vva:'::, en-~itled t,,;:i, rec.crier. In -::he partk:u1ar cc:se there had been a 

oistinct br,eak in the chain o"!f causa-Ucn and a subsf~quen-i: sale n,ade 

bu3't"llfe,en 1rhe same parties "! 5i rnonths later vvas h1aid tc1 bi:i inol13p11anclent so 

instnirnantai, 8112.rnent. 

the:·e hc1cl b113C• n a gap o-f 18 :::~.oriths betvvrn:m the i'irst introduction and 

introducrion and the sali?. ult1rrn:"Telv c-onc;uded ceind rE/fer,enc2: v,.r:Elti rnad,a 

perioc:,, but no commission v,.ras payable, 

rvsr Herdy hovve\,Gr placed rnost reiianCE:! on th,:; de.:::ision of 



I BSl:3/. In /:hat c.as,2, -~hi~, resp:'_:,indents V\:ere th.c.:l (llN!lPrs ,_:rl' a prnper,·ty and 

hcid !_:1ppoim,::!d Harcourts 2.s tneir agent to 3;,al! :t. The :::J~jrrnt arranr;ad tc 

sh::i·,"' prospective purchas,ers erouncl 1hir~ pr·:• 1Jerty, bu-,. th13y c,:::insid,:H·,sd 

ths pric'l:3 to be to1:ii high for th,:!nl. Sorr:,e !i3 ·uveeks 12:rte;r as a r,esul·t ,entirely 

of a coincldence arising ciut o-f a different rrnn:sac·~km altogt:1th,.3r, tht~ 

p121rtlt0s mat again. They tr1,_9n struck ;;,; d13a! vvithout any involvement ,,:,,11 

dliB put of the :.::gent. !t \".,as accept12d th2/c t[1,9 pro1:i::irty had not ber::.•~ 

sr::dd by the agent or ·U·1roL,Jh its rn::Itrurnenta11ty, sc) ·,:ha-;: t1v:i que::nron 

remait:'i:d as to i;J'lleth,:::r it had b:1:;,en sold to someone !nt,·oduced throU£Jh 

tht~ agenc:y. Tipping .J. accept1';:;d t'.1a"i: it \v.ai;, rn:;1c1assary for the a9112;r1t to 

t",hovs that f-·,e lntrnduction vvas cza,:sative cf th1:i sai.a ar,d h1e 'Nas not 

pn3parsd to accept :.=:1 subrr-1is,=:;10:1 th,::~t than; was nc: neeo for ,::, causative 

Hnk under ti·113 agency. The Judg;e e5cpressac1 thie vrev, that The o,b!:,gatlon 

to p211y co1~1mi:.3;sron c,a,asr;s ,only vvhen the agent'·~ lrrt1·oduct1on cea.s:ss to 

h.tn/e ,3 1JY1atetial b1ac:tin~J on the scde, He not8cl tl·,at \Nithout the 

:ntroduction vvhich had taken ;.)lace in that case, neitl'uir o-f the parties 

would !1a·Ja beian aware 011 thi:l ,:me haL1!} ·fJiat the property vvas for sa1e 

and on the other, ·that there vvas an interest in purchase and he 

cons;d,ar,ec: th;?t on th13 -facts ·ti·,e 2::a1·lier intrnclucfon re,m2dned an 9ff1:ict1ve 

c.a,_1~13, of the sale. He exprnssecl th 1e visv,1 th3t en th-s, facts 1t 1N21:s hiyhly 

irnpro!J;:i!Jla that v.11thout ti·:a ir1uoduction, thr:i 3ale would have prn,ce12ciecl 

In hls d1:?cision in th1::, cas 13,. the• Distrk:t Corn·t Judg,s 

cons[d(3red that: there ,N1en1 c1 nuff1ber oi' ~'actcn;:: vvhlch lndic,=.rted tiT:1t 

referred to the complet8 11Nit'·,1dravvai o'I' the prnoerty frorn ·~i-1e nrnrk1et, the 

t,m·IT:inatior: o"i' th,a ag,3ncy c:nd the pu1·e!\/ coincirde1T:,al reunion of vendor 

,?md ptach:aseL In the ii\;]ht of thie lldcl<'enzle case {supra) vvhich does r 1ot 

seem ~,:c, hav& bser; c:lted tleforo thE, Jud;J13, the question ari;::e:£" c:is to 

vvhether or nor there 'NElS a suWcient resic'.uo rema!:li:ig from the or1~Jinc~r 

introduction" nie;Jotiat:or:s. and cont.ro.Gt, tc: lead to the conciusion t:"1Elt 



1Vi1· Hsrdy moi111tains that it rnust have b,een. He pointed out 

intEe1·,::,i!t 1n thr& p~operty, their accaptainGe, tha ·i'c:ct "ithat 1t v-.. as, suitabi& for 

to ti1:s sece:nd lot o-r- nGgot:i&tkms and p;ayed 2 pan: in tha fo1ai 

transaction, Ho again s:;·r,ph.2.s!sed the ::Y-hortrn.3ss of the I.apse cf tir7":e 

tirrn-3 for the initial imor&:3slons and decis1on to have fad 12cl fro:11 t!1e 

tialaphonecl, She, c!eni1ed that ther12. was :EfflV question of simplv taking the 

ccmmission oft' the e,arHar pric,3 on tha price n1:H;1otiatlon and 13rnpllasis,ed 

1.h2..t sh-a rGaHy just vvanted to ,,:~s.0!'1./(S: th,.::: sltu:E,Hon :and go t::-: j,uin hPr 

hous3 :n ·u-e advertisement ·vveis the one that they had earl1e1· crnTtrac"ted 

"As to if ,,:, V•las :su,ggested to me that ! wcu:cln't hmre brou,;ht 
the prcpertv unless ! had ,e2H"!iEH" seen it \r,/hien [ v,,:as vvith 
Harc:ourt:s - that Ls rubbish, ! 't:Vouid h?.!VS brought It en that visit 
th,a sBcond time b,acause it IN-ES vvhat I v,as (oo,kir~s\ for. }!:.1,~s to 
in rr1\t mind, tc: \Nhfft ,extent i·f ,::;n\1 1s the:"B a cormection 
betvveen rny ,9,artier havin:J SEH:tn thf:~ pror..,erty 1n 'I 81~t3 ancl rny 
decision to go 3he,ad and !:iuy th,s prop,ert'r' l1'1 Febn.,:at·{ of 19~l4-
- there is no connenron bf'Ci:Hise '\/li3 hac: los·: houss::, be-!'m,e, 
d 1s2dit1g, ;J,,·ough rea'i 1::~s:tcrt1?1 Eigc:mts through one 1Nay er ,s,notl'H3r 
anc: vvnen \r,'€ lost this: ;-,ous·3., it (•~,,las non!:! of mv business 



\Nhy (t v,,as takzn off the n"'arket e,r -c1ny1:hin~J ,::rt th,e t;rne,, that 
\NH H~oug;ht lt is nc:hing ne 1,N, it trnd happm1ed befeir,,2 and so 
vve l,rnpt en looking,·' 

the hot.i~e, he i,r,,,ou!d ;1ave boL1ght i·t 3ff'y".1vay. 

Al:l o:- the authrn·iti,as in mv:'i 11,•vay ·:H· :::ir;Other, express the test 

intrnductior·; clearly had ::it least a t"EISiduc1I eff,rH:;L Thia Judge accepted 

that if it had not b,een for the kno·,1,"iledge the parties hr.id cf the previous 

sale and inter,rst lr, p:.ncl1as8, the coincirj,anta! .-r11:::i·,etin,i;1 \"11,,'Juid not h21.ve 

:e:2.uht&',:'. in the pur:::h,~1se v,,ihich uitir11,ate1y took place, The JudQe 

not h,3.va ied ,ev,an to n,sgotiaticn. 

agency t1?.rrninated or at ieast an atiti::mpt madr:i to t,erm;nate it and b:::;th 

pBrtiias had tctally c:han[ged their plans. The r,a,-negotiation commancie:d 

the Juo,g1a Sfi\N thf:1 u!tirr:at,e trnnsaction t:,s having de\teloped frorn the 



.. '1 () .,. 

in the Mcl(en.zJa_ cas_g, 1.h2:t the pr1Dp 1eny had bE:r,n taken off -~;·1H ;11ark1at. 

f',k· Hmriy puts. an emph.as.is on the shortn,sss of tl1Ti3 b,etvvsen th,e i:\i"JO 

transzctions, but that ,JJf its,slf cE111not be d1&cisi'1e. 1·~ is an ind1ct;tor and 

may v1,rell have 1:i bGaring or, 1,v!1ether or not the trans.act!.or::3 ar1;21 relat:&d. 

Tht;; :Dhon:1:?.r ·;:he time,, thi:i rnore Ukely 1hat th,erv ara, but i't is contrnvfirted 

1n this case by the clear 1evidence that :'lot onjy hac.l th19 earlier trans.action 

corne to ~m 1.::nd, iJL;t ths r·esoondEmts had detenTiir·1fi•:::! n::n to pro::::eed at 

,Stli vvith a salB. Tha questio,n mav be :asked \!Vhi::rther th,are was one 

:some·1nr·1,'Eit unexpected cu[m!na1don of sn e:.,,:.i:3:Iing i)rocess Cff vvas lt a 

comp'.etely s,ap3tffte transac'Cicn, in nc, vvay coi·itributecl 'to by the 

app-sdlanti No do1.;.bt r•llr Hardy ls right ,,vh1~m ha says th2it the 3pprnac1~, 

\'Vhi8h th,e purchasers, 'the Hannah:s, h,1cl ottglnaliv ado1~ted 'INa,s suc:h that 

tl·1,t:!V 1:ad air,,:rndy obtained ·~h>E1 IJa:si,c information vrhlch :12,d to their 

decision -ca purchase, bt~t that is nJt er:cugh unhsss it prnvicles a nfixus r;1 

1ts,at-f. tf th,e Hannahs had gonr3 10iund Ti.::1 the nespondents and as;<:ed 

1h1:;;m to rB-CtO nsider,, ther, t1·12,t V'l 10uld have been a matter of great 

signifk::ainc::e, but in this c:ese they '•'•Ierrt to an unidt,:H1tlfi19d hfi,use becaur:;e 

if ·~his h.ad b1;;;1,3n rnerely a devk>;;; adopt,e.c by the partl1~s to 

ffloid th(':i: payment crf cornrrdssi(;ln, then the 2pp 1ellont 1Nould h.avie l::ie(3n 

tmtitl,sd ti.::) succee1cl,, not bi:::cause a dGvice 't1•as 3rlr:::1pted, b;Jt :s:imply 

beGaus1.:; the cause or nexus t,ernain11d :n pl.gee, H:sre, Ihe c.:'?Juse of 

purchaEe v,/61s :_::,aid t(, be a. d:e:::ir·,e to 11ve in the particular area 'iJVhic:•1 led 

to the -fol'.ovving up o-f an :c1c!v'2,ltis.ernt:mt itJhich had no connection v,i.':h 

frH~ 2ppei1ant or the e21rlier arrEm9 1amr-::nt. Ther,si is nnti·,ing [n ·1:he decision 

to S,Uf:HJ&st ·t1·:at the Judge h2id ;.:;:ny cloubts cit al: abcnrt ·i::h,3 /Jona ;.~7des of 



dn!!:us, 

Causaiti,:Jn is :r;1lvvays a cEHicult concept rio\1v6ver it is 

In rny vievv ther,:1forr::¼, tht=:: appe.::J cannot suec,eed and it v,,.d!i 

~u'1essrs Scanr,e::, Hs,·dy anij Cornpa11v, 
Hi.1::.:tinf;:s 

Mes.:.:;rs C:iresson, Grays.en and Calve~, 
H3stings 




