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This is an appiicat1on f,or !eave to bring a defamation action 

against Tel:svision flGw Zealand (the Ded1anrhmt). 

November 1992 ;;:r~ Christchurch, The House \f'tZS run by four tn.1st:8•BS, l\'ir" 

Hodge (tfva iPlaintifil v,13,s one ;:;,f them, 



The first notice the Defendant received of the Ptalntlff"'s !nt,endon 

,Act 1 S,92, That Act carne into -force on 1 F,ebruary 19193. Section 55 

am1:111ci£ st(. o-f th,i:1 limitation ,11.,ct 19!50 by introducinQ1 a rn1vlf :subsection, (6A) 

"{6,P1,l Sub_ject to s.ulJsec,l'.ion {r618l c,f this section, a defarnatk:in 
a,Dtion shaE not be bmutiht af-i:1ar the expiration of 2 y 11£H:irs from the 
dste on which the c,aius,3 o'f action accrued. 

USE:} i\lotvvit11standintJ anything in subsection {6Ai,) ff? this 
s1acticn, any p1:1rsori may apr.ilv to the Court, ;after nctic13 tJ the 
intended clErfendanr" -fm Lsiav8 to bring i8! defam.-ation actkm cit a~y 
,~1me 10vithin 6 y1sars from the date cm Vl'rik-:!1 the cziuse of Ecti,r=i11 
a:c:cruecl; and the Co,urt may, if it thinks It is ]ust to ido SQ, grant 
!eave accoirdinglv, subj,ect to such conclitions Of any} as it t11inks 
just to impose, vvh,ere it considers th:crt thra d1e12y in bringing th19 
action vvas occasioned by the mistake Cr"f fact or mistake rtrl' anv 
mad:1£:H of lav,; iother than the pmvlsions of subs,actiori (6A) o-f this 
section), or by an,·y othe:" reasonable :cause!' 

NOTICE 

The P!aintiH did not give the Dfff,~ndrmt notlc,e beforn 'flling this 

appllc,aition. !Vir Al:,el subrnittrad that notvvith~tarnJins;1 that ln Ft,ussefl v 

ntrt mandatory but directory only,. ! should distinguish thEit case and -~hs tv1r•1] 

cases reforr,ed to in the deci:s:icJn {itucklend /--/arbour Board v !(afh~ ['! :B:62] 

Defend.ant, H1Ei sub1Tilti:ed that th,e GOHfH::t 1nrnrp1·Ertatkm o'f the Court of 

Appeal·"s findintJ in f(alhe ,1vas that notice rs:c;uir:::!nnents are d1rectory in 

relat:on to th<d acl,2;quacy of the notic:e, tut that the notlGe rnquirern.ent itsiea 

was stm mandatorv, 



present casG can be cHsi:inguished cm th:e ground that nc1 notice wzs given. If 

the requirement is: directory rntheir than mandat::xv then 11v1·1tlther a notice 

the r.;ame thlng, Fu:ther, i note that in the Hussell decision Smelii,3 J said: 

JI.,, the fact that thtere mav· havc.z, been late notices, possibly 
d,sfoctiva notices 0nd evH1 no ncitices at ell , , . is not fatal to, t;i,e 
app!icat!ons ... ,, p 755 {under!inin,g add 1ed} 

" 
'lNhile I acc1apt that such cornment v,as obiter nev,erthe!«;?;s.s the ti•anera! pol,1t 

of notice vvas considered in some deta!i by the learned Judge in that case, 

notic:e rnav stlll be fa-t1::! depencl1ng :un the c1n::um:stiances af th,e partlcul::1:1· 

ca~.H;, He f.ubmitt,ed that th1:i '.ntent of the !egislaturn rnay have b,een to 

appmpriat1a response shoutcl be made after r,ac,eipt of the notk:e and befur1a 

anv proGEHS:dings vvere -filed in Court The ·force oi' that submission ls 

l,essened by thB "f:~1ct that the notice is, of course, only rnquire:d vvhe.n tha t\1Vi1.:i 

year p(~rlod has 1mcpire1:i and the valu& and effect 1sf an apology ·~,vou!d be 

mom relevant ct a tin1,s rnifi.llna dlrectiv related to th,EJ pubncation ~omp!ained 

!n mv vilsw ;n li,ght o-f th,a authority rnfarred to, the failure to ,g[ve 

notice before maklnn this appiication ls not ·fatal to the Pla:ntiff s cas18, 

appllc2.tio11 ls one of ttva fac'i:ors to be con~,ider(9d 1n th,e exercise t'if ~he 

Court's general discretion in deterrrdn:ng whffther '.tis just to grant leav19. 

Beforrs !eave can be gran-~ed the Plaintiff must establish thcrt th·1:11 

delay in brin£1ing th2 1::1ction 'Jvas occasioned by eithet: 

~a) f·/!istake of 'fact; or 
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i(b} t•lilstake of any matt~r of lavv fcther than tha provis.ons 1:Jf subs,ection 

(G) Any other :-iaasonable cause. 

in thi;3 ca:sa i\,ir Kei:ar accepted that the Pl:srntlff cou!d not rely 

upon anv mistak1e of fact or m1stak121 of 2m•:1 matt,~r of !ant11. He accepted that 

Th:::: rn!rffvant period fo:" which the App(icant rnust shovV' 

remmnabl,e causr1 for his delay !s the tlrne ·?irorn "1:h1a expiration of the !imitation 

perimj to the t;me of rna!dng the :app!icatim1 for leav,s, !n V1/ flvf Cabk?i Ltd v 

Trainor ["I ~057] NZLR 3:37 S!1orland J (d,e!lvering th:,:! decision ,;:yf th,e Court Di' 

App,9.a! and ccmshr.'.'lerin!;',J a section vvhich for pr19s1ar1t purposes is identical to 

th12. prn:.::mrrt lirnitatkm Act pn:nrision:s) stated: 

,wn the words 'th(a c'.elav in bi,ln£1lng the action' an:J, howev,er, 
construed a:s connoting the time which has elapsed since the 
!imltatron period ,expired or thfJ period during wh:ch the da1mant 
can be said to be in default, as ',Ne cthink they shcuid, th,en the 
concluding words o-r the subsection earll,er r,af,e:·re.:: to manifest an 
intention on th,~ part of th,e Le,gislature that ;::arc:]udice to thra 
Defendant frOiTI rnatt,2.:rs er!sini:;1 iJn!y during the p1erlcd the c!airnant 
has been in d6fautt bacmnes an ansv,.;er to the c!almant's right to 
obtain leave to bring action. Suct1 an intention is consistent wi1ch 
the intention earlier rnanifested by the subsection, and, in our 
opinron, !:~, to br::: deduc.:ecl as the int,entlon of the Legisi&tun~ a:s: 
manifested l:iy the subsection taken as El vvho!e. ·" 

Th1:1: Plaintiff has s 1,vom two affida\rits in support of his 

appHcaliCH1, ;-ns currei:t solicitor, !Vlr Dyhrberg, has also svvorn 1;1r1 crffldavit in 

supoorL 

The Piaintlf-f says that shortly after the report vvas br0adcast {in 

f-ebruarv ·t '.393) he consu1t1::d :a lawyer for om:; of -rh,2. other trustt~es but vvas 

a ···'1·1,'1•r.-•-i b•11 1-t7«·v~ j-:.·\11'1/t:s.f" ·t1·1,~-r i"1P. r'f"l•lljj,:i r-..·~,•· ":>f't •··1r ·tt1e P 1a·1n·1•"1f·f crr !n,c, P1:c'1c1·•·i+f .!.., j .:,t::::11,.., 'c• ,_, !.-"".!~~ f,j ~1-•c;, '(.t, ... '_, ._.,,,_,,1,, '''--- ., .. t.1,l ,1:Jt""""' .,.,.., '•ii~ Jc L ~. .I~ •C.1.t '-''· 
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21ffid2wit he confirms that h!S though,r, he h,::i!d :SI good c:::213,3 in relation tcv the 

broadca:~t but vvas not sur:::i '>Nhat to do, He a~ialn rerfer:s t:.J spern:l1n~J a short 

tirnl3 in the solicitor's office c1nd says that he left a tape ,Nith h1:;r. She sak,! 

Th,a 3n!icitor 1:s not Identified In e;ther of the P1airrfri'f\; affidavits. 

that a1ccordlng to tbs P'!alntlfc the maitteir 11vas i,ail: on the bE1si~~ that sh,e 1t1Vould 

sh,[Jrtly a-ft,au the bHJiac';cast. He n-1Llst hav,e se,en her ,during th,e e.artv part of 

199:?l and would have raxpectedl to hear from her by mld ·i 993 i:n: th,e lcrLest, 

On the ,evidcmce I 2;111 satlsfira:d that th 1a effect of the Plalntifi" s 

ttle 1~xplry of the nm,itation perk.Kl cmd ,i,::;anm:::t b,& called in aid by hirn ;eis belng 

a reasonabie caus,e oc:caskming hls delay in co,·nnwmcing p1\:ice,t?K1ings aftei· 

the ,sxpiry of the "it1n10 y~ar pedod, 

Tha Pla1ntiff a:s,o re-fers to the faict that after th,:':l fire h,9 vva:s 

devastaiJad pen;onally and \vas try[ng to rebuild his life, He c:.an·!ed on as 

trustfra in the Fr:rry Rd property for a 'time and tvas also do!n£J voluntary 'Nork 

•1Nlth the A.ranui CDrnr11unity Social Services, He sr:;1ys he was tole! by that 

his affida,vit he con-firrns thi:rt he thouglTt he hac; a good ''.:::.:i:S8 in re!atk;n to the 



att::impting to rnbuird and refocus his li-f1a must have been spent brafore ·(he 

expiry o·i: the tno year limitation period and :::Bnnot be r,eiied upon by hlm a1s 

To that r:3xtent thi5: ,ca~;e is dlstinguisi1c11ble -froi·n the ,earli,er 

Applicant tmrneaiately pdor to the expiry of the tvvo ve:ar p1::i1rio,1:i wh1ch rnn 

In hls affidavit the soildtm, 1i.11ir Dyhrber,g, confirms that hrs '•Nas 

consult,ed bv the P!2dnt1-rf in "Ju(y -1995 anC: -rhat he immE!d!a:t,a!y applied for 

culr:ninateci in him terminating the imr?,ructlons to that counsel In Ap;·il ·1996. 

The Plaintiff's pnasent counsel was instructed on ·17 iti,.pril 1986. 

After considm·ing t:1e PlalrrfrWs ovvn affidavits and th,e affidcivit 

!imitation period can b·:~ 1dent1foad: 

exphmation advr.:mc,ed by the Pladntifi to e:qAarn this flva mom:h p•:Jriod 

before his curr,:.mt rmllcitcr 'N.a:'2: in:strncted, 

(b} '"July '/ 995 to "i 7 ;1.prll 18196 - The Pla[ntif-f's ~urrent so:icitm 1axplains the 

difficulties vaxpe1·lem:::ed with senior counseL Ra!iance on sol1dtors and 

LJ};fiLJL '\A17ison 81 Hortqn ltir:J (5 Ju!y 19B6, High Court 1~.uck!and, f\1~r 

140V95,, F\obertson J, p '18), 

Notwithntandlng that, tvvo points can b,e 1T1ad1:: abc,ut that period 

of delay, \1Vhilst the instructing solicitor n")ay have ,~xperi,::mced cllfficulty 

responslbi!itv -for the proceedin{JS rE,,st3 with the so!L:;ltor. A period of 



proceedings out of time is a vrary kmg perlod in the cont9xt tYf a two 

yea.- iimitcr!:io~ per!od. 

S,~condly, th,.8 fact that delay has b,~ 1tm o,:~caskmed by a 1egal 

papers before rne o-f th(i n:::a':l',on -for the 11:leiav ii:rl: ,:11rnost three rnonths 

fron, the tlme fresh counsel vvas Instructed to the fJHng r,f thin pari!Jcular 

,draft,sd in May (the drn:ft staternent o·f clalrn ls dated Mayl1 and the first 

aH!davits in support of this appiic;ation •1,1Vere svvc,rn on 28 June and "I 0 

July •'j S19fi rrespecti,1ely. Notwithstanding that, th1e appncation vvas not 

filed until 7 /!u.igust 'I 9Eii3 and as noted: Drnvicus:!y no prlor rn:nice vv2;s 

gh,en to thfi Defendant during this period, The n;mson fer th& c1alay 

it behovas a party in the Plaintiff's position to act promptly on rji:;c1~verv 

J)n_!ons (28/4/87, Holl.and J, l1,. 839/8,2);. 

In !::;umrnary there is a fr'.1f:1 mc::rrth period from February until ,July 

cause occask:inlng that delay. Nor is there any direct 1svtdence brefon3 me o:"f 

being token clw·ing th.:iit period to re21dy this application. VVhiist :an 

e '-'IJ. 1s::.r-,:,t:,,.r ''"i'"'•r;.• !J(.le•·1 (" 0IV'D1"11''(''1 ·i·h."' ,..icYe-:.,J ·1'r 0Jrn 'L•IF 1 gai~ 1'-"l .~p·•.•··,1 'i 9,ci,R ti1a·t ·''"'r l,w ,, .... 11 .... J J I C:-1.;; ,,.._, ' ~J ~,t /. ~ _.J ~U t.~ ... •di.,-:;~,..!!,} ' '\J .I, ~t -,r,,J~,J' , .. ~- " • • ~ ... -;;,,~, . 

does not autornatic:ally cirnount to a rEr2,::s•i:)n;:;1ble cau:::;e of th,?; cleicry. Ho\/vever, 



clelay for pai·t o·;' the period then that \"w'EilS "fmai to the Pialntiff's applici:!:tl;:m, I 

,.:K:cept tl1at submis11ion. The Vlhote period of d 1F:lay rnust be a"ccas1cmecj by 

'1995 but Ro,bertson .J E,cce;:rtrad that a ire2Jsonab1,e "itirni~ p,2:rlod after that i:1ad 

thos1a ,circumstances h,a acc,epted that thG rr1istake could explain the delay 

"i:1at exnmded -from August 'j 995 vvhen the accounts ',Nern available until 

In the present G7'1S8 31milz;- reasonin~J may perhaps ,sxpl:ain the 

Fm the reg::,;ons .si:rt out EJarHer, ! arn of the view that the P!airufrff 

cannot m!y on his clealings vvh:h the, unlde~tified :solldtor C!!' his ,:L3slrn to 

n3build his life in explanation of the d1e!ay nthen1vis;.:~ unexplained from 

Fc!bruary '! 9fJ5 to July 1991!5, 

For this for,agoing reasons the Plaintiff c:r.mnot satitrry the Court 

thcit e.;1 :5lgnif1c::ant Deriod o-f de!ay ln bdngirq,;1 the acticn 'vva.s oc:casioned by 

EXERCISE or TME DfiSGRET!Or1~ 

H i E1n-1 vvrcng in conc:uding that tl"H3 Plaint!H has not ,s:sl:abllsb,ad 

de!:~iy vvas occ;::isioned 
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13xercis,.s of HKi residua! d!sci·,e-1:ion le'ft to the Court on appiicat!ri:ff15 :such as 

these" 

H thl~ Plaintiff hac: mat the ]urisdictiorn2I 1·,equirement 'fm l1aav,a it 

is stm n12c0ssarv -for th;,~ Co,urt to consider v,1h('::the( in the c:•~ . .u1it1:txt o-f ·the 

oveca!I ]mrtic19 of the case it is ]ust to allovv the app!icatijon anid to Qrant 

leave. 

The circumstanc:es of 1aach cas,1:1 1Niil, of course, vary. !n tha 

(f:1) l',iotice - the ~r0gramn:1e aired rem 14 Fetm.iarv 'i 99:?L The P:aintiff took 

no steps either pE:rsonaHy m throu~:h his ;,ag,a1I aid 11is1Etrn to all:Ht the 

Defanclant to thi:::i potential clairri tJ,rtrforn making ;:rpplk:atlon to the Court 

one hall' yams aftm the progrnn1ms" 

Even accepting that notice is dirisctorv rnther than rnanclatory, 

th!::i plain vvordin,g of the steitutt:l rnust be given .som19 ,e1fferet anc! this 

delay is •c}x.acerbated i"f notice is not giv•&n. U, 'flJr 1nstanice, notice had 

becm given of intEmtion to apply for leave vvhran the Plalntif!' sought legal 

ad•vlce in July ·i £195 tll,en i:rH3 Dfffendant could have considered its 

position at "ii:hat tin11e and, indeed, \1voukl not be in a pc;sition "to no'llv Jay, 

as it does, that thrne and a hEdf yearn hav1a pa:sssd ''Without any notice 

or ,1varning of th1s claim bra!ng madl,s" 

(b} Prejur!fce - l"f the Defondant were able to !e::1d evidrmc3 o-f pnajL1dh;r::i than 

that wou'.d bra ,a relevant 'factor in d,eclinin,g the &xercise c,-f the 

c!iscrnticn in 'favour of th::: Plaintiff. in the prer:1ent case 1•~,Jr Akisl dld not 

put the i:::,mue of prejudice :as h•gh as sayinfl that (:Nlcienc:e had t,Hs13n lost. 

or thc:1: w[tne3~;es vverFi unavaHabie., blit hi::; did idf;;nfrry diffk:ultiss the 

Defendant '\Nill Jae:e, in pn1paring c: defern::;e. Th 3 presa:Jnter ,::rf th1a 

pro~irammi:] ls m:wv ,sHnployed bv :::m opposit1c,n chann,3;, anC: tu <'l:a~'end 

any proceedings the Oefondan-i: would have to call a nurnber of 
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vvitnesses who hav,e previously g1ven evidence at t'.1e Coron,ar'·s inquest, 

!c) Iv:erits of th,e claim - i/1/hilst it Is imposs!bie to crctsmpt ;r;111v detaHed 

iconsld,sration of the rn!srits oif the Plaintiffs cli:lirn 0t this lnte(IOlCUtory 

a programme in vvhi:r;h the Plaintiff 1JViEL'5 interviewGd E!nci took pEriL Thi::1 

the P!ainti'i'L it is suf-fident to sav that for prnsent purposes th,S! positive 

defenc,es propos,ed by the Oef:endant :are not vvithout merit. As noted 

by the Cornner in his report: 

"n is pmlJabiv only starting the obvlou8 hov,JBVEff to r?.it,EJrat,a that 
,i.;V,~n 1..vith th,g best and most extensiv,e k:ig!slativ,a: chz.ng,e, 
ultlmatelv th,3 prin1e respor\slbllity rnust 'fal! on those vvho hr:w,a the 
day to day c-::11Ttrnl of what 1s going on in a prnperty, Smoke 
d,fftactorn dearly had tha1r piac,e but as v1i"as ind!ca"ted by th,& 1expert 
,e'~'ldence they still have their !imitation. Thev ~tm require regular 
mainten,a1nc1,3 21nd supervision, :?ind a8 l\1r Sinclalr expla1n,ed, the 
only rnai efferc:~~,ve prnt,actk::in, partiGuiarly 11\:'h,a:n pm·sons :s;s ;;.1sIeep 
or impairnd by al,cohoi and/or drugs, i!. ta, ,an.sure that thern ls 
som3one v,ho maintains r:ii n;:1sponsibie unlrnpalred ::,upervisory rnla, 
piE11tk;;ularh; 111vhen~ drugs or :aik:;ohol hav:e, b1aen in\Jol·1,11sd," 

(d) ()venal/ consideration - !n th,s ,ex(~r,cise of the o·/erali discnstion I consider 

iJ •• , yet th(~ Cc,i:.irt must, in e;r.:ercising th:3 cveran discretion giv12:n 
••,-, (·'c b",/ -~ ,1',.(f.:f' ,,;~1-,11 l''C•r1c:,'1cli::,r· ,,,,,c-,c.·thp~· ,.,,.,, ·t'1'.,,,,,_ '--"hnl"' o· ·1" ·the ta,r~"L·•:: "'i1" ,,~ !i.,'l.,,_,! t, ~ ,._.J''j ,h;•'""1, \,,,);7 ~,•,.t,,1 ·!.,, f ,,.,__, .,,., .... ~ ·J,,._• ,10"-'-~.I t_, ~ ~ ~r.?' VV <t,,, c; ' _ •U ·,.,.. t, ,.J 
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just'' to gr:ant the 1f~ave sought; and !hat h: ,,.vm not gener21ily be 
'just' 'Nhsre 't:'·1 13 d,etay ls substantial, and no re;:;,sonable ex-c:use i~ 
put 'forwarcl ·,'or it, to grant an indulgem::e '1Nhich \Nahc!rn'WS from a 
d,ef19ndant a statutory shield expn:;ss!y givi:!n to hlnn by the 
Leglsl2rture, 1" p544 

fai!red to tsike any st,sps ta advance his claim for ~ c;o,·1s!derabh51 period cf time. 

Court's discreticm at this st~1ge: Moot v Cr,ovu"Ti Grvsta/ Ll!i ['~ 976] 2 !''JZLR 268. 

desire to pursue e claim against tha Dsfendant then ,sv,an if the Pi,aintiff hac.l 

estatil!shed t!1e delay had be,en occask:ii11ed by reasonable cause i vvoulcl have 

been rri1ncled to decline to axerdse t!1e discretlon [n the Plaintiff's favour. 

Th,a application for l:aav13 ls th,arefore d·sc!1ned, 

I not::i the Piaintiff is iega!lv aided, There wrn be i31n rnrd13r under 

s87(,.!-) of the L,egal Services Act that wens it not for the tl1,e provisions o-f 

rec:scmab!e travel exp,anses, vvould have b1een avvarded agalnst th13 P!aintlff. 

,.,,P>f}.:J, 

.,,,,:,,;,P~,,,;,,.,, ::,:":, " ,, .. •="' 
~c>'A~<.-·-:l•;.,,,, ~.o~.,?'1> 4"'?8~~,/~'-"°i)l -~· 

__ ,j~:r~r,',''J'/ • ,,,_--- ,~;t.f,-.,p- ~-

!VI A :ST~r~[.:!1,fE!'.!,J.!~Uh!J/S 

G!ouc:eswr Brldt;i1a Law, Christchurch for lnt.1ndfld Pi,aintiH 
Simpsor1 Grier.5on_. ,4uckla.nd for Intended [hrfendant 
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