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This is an_ r,.ppeal against sentences imrosed in the D:lstrict Ccmrt al North 

~ 1- ore ,r:m ! 7 T•vfav 1996 in res11Jec: cf (:onvictions entered after a d,efend.ed. I1_e'.11_li. • .:-n_ g [_ .t I!. ,~L - ,, - ~ ~ ,) --' -' .J/ ~ U' · JIJ . .!.,~L ... ~ 

fofo:miations 1.vere laid in summary form against the a:_:.,pellant Threy informed that 

on three occasions he had threatened to kill t 1No narn.ed complainant3. •Nho 1,yere 

1persons cormected vrith psychiatric hs~istance to :the appellant in pdscii:L to·,wards the 

end of a five year sentence for sim.ilar cffencling. T11e threats \1vere rn.ade hy letter to 

Oil•P o-!~ t11e t'()'l11"")la1'11"I)'I-~::, a11 c-;I ,·11·alh· ·trJ and: ,c,1-,ru:- a·rr1(~,t1-,,~1· "'l~,111111···:,·;Jl1';1,1T1(" 'Tl·1•""'l'" U/,il<' l..i..11:.d .l lJ.. .,,t .i.. _t- I _ U .. ,~ le.'-- ,._.· .,: ..... }' Cl.,_ V' (., • ,;.._., ..,_:.i._, 'ltd .,., .,; C:di.< ',i;..,_.. Lil.~ ,~ '-'w· '\1\: '&I!,~ 

s1crio1.1s concern that the threats rtpresent1~d ac'.hrnl intentions at the time they "vv•tre 

made, although of c.Jurse the ability to cany th,z::m out immediately ''Nas Fib.sent. 

This case, for obvi.,:1us reasons, hr,s caused considerable amciety both to the 

Judge vvho sentenced the appellant and this Court In dealing with the appeal The 

appeBant is a 11mm -who suffers at best from a most serious personality disorder 

wlrich raise~· c1.:;,!h::crns about his risk to members of the publiG, and in partic1.1far 

women -,whh 'Nhom he mav have had sorne Diatonic contact Numerous r:1svchhrtTic 
.,,, L a, 

reports were prepared, and these v.11::re plainly given carefd consideration by the 

le:arnJ::d Dis'ffict Court Juchze ',Nho noted that fo the i;ourst of 20 )'1;,ars the :ar:il'JeHant (,...., ~ .. .' 

had been convicted on ~ight counts oi' assault, five counts of threatening, m1d one 

count of unlawful s-:xual ,c,::mnection_ He is not yet 40 years of ~ge but has be-,en h1 

IJrison for mu,Ch of his adult life. He is a person who plainly requires p:sycbJatTic 

and other medical responses for the sake of his health and, in particular, for the 

;::.afetv o:f the cornmunily. The learned District Court Judge was acutdy .uv,,are of 
d " • 

ihese considerations. He imposed r. combination of co~Jcurrer:._t and ,:mnulati:.;e 



3 

sentences resulting in an ove::·aU sentence of eight years irnprisrn:m1ent which Yv(H1ldl 

'- "" . . d" · 1 ·h . . ,. 1 fi · · h ., oe,::;::::r,rne e:trectrve 1t:nrn~r rnx~ y upon r !le exp1raton or t,:"e · 1ve year term vvrnc the 

ap1:ieUant had been senteTLi:ed to•. In respect of that term an ord,er had been rnad,e on 

1' .• ' L n c• J . ,, 'H:' f' } I"' • • 1 J • app1H~Enon Dy t11e ~ecretary :ior. ust1ce, pErsmmt to s 1lu o· t'1e ,_,nmma . ust1ce 

lu::~ 1985, requiring him to serve 'iche ·whole of the fi.v 1~ year 1:e:n:n v,1ithout remission, 

"fl "'I-~ f ·,J ., .l f . . • . .,L ne eI.tect (L t11.e sent1tnce~· appealeu rom m connectH)n with uwse ,vss a 

overall past and :futare pe;·iod of incarceradon. 

In this Court it has bten submitted on behalf cf the appeHant that the 

sentence ,Na~ in th::: re:mH about twice as long 11s even r, finn rn1d nrotec.tive sentence ~ ,~ 

could have been. In the course of the verv heloful :md extensive submission§ bv 
,.,1 .L _, 

both learned counsel I h,:ive had the oppmtunity to consider a ra1mber of cases, son1e 

of which I am judiciaHy familiar with through having dealt ·with them, dealing with 

rJersons v,ho have been convicted of thr1.:ate;·tin2 to kill. This cate2:or)r of offi::nce:s r V - , 

,carries a n:iax:imum ,:erm of seven years imprisonment, It is ie.hi~rently in the middle 

range cf seriousness for an of-fonces. 

Irt R v A1cTfec,0qh (CA 14-0/94) 21. sentence of 15 mo:aths imprisonment ,,,ms ,. ' 

confirmed by the Comt of .A.ppeal ·1,vhich had to consider the appeal in ·;:errns of 

safeguarding the c:onm11rnity, }vie Veagh had a long periJd of 1osychiatric dis:1bility 

d , 1 • h f • • 1 · 1 1 ., f ,. d C , ' J' an,~ ther,e vvas a mg iJke 11ooci ot n::-o- ten, mg m tn.e tuturc:. The psychiatric 

information v,1as rn the effect that the onlv ·wav to ensure that that rrrrnella11t did not 
d J LK 

a,~t en his tbxeats 1;,,ras to detain brn. in a :s 1.::eu:rc enviro~··nent. Conscious Df all foese 



public. safety indications -the Court of Appeal nevertheless found 15 months 

im~priso:nment to be not inappropriate. In so doing iJ re-affim1ed the prim:iple that a 

G1~ntern::-e could not be gre,:t::,r th an v,1an-anted hv the criminal o{fendin :2 its(::ff. That 
'""" .,I - -·.._,1 

prim.::ipl,e is,, of course, qua1ified hy fae logk:al and legaHy recognised farther 

, ,- . . 1 ·t b·,-· ·11 b r ,, sentence ::n teffns ot crumna cu pa 11:ty w1 l e app1H':t~ 

In R v Hughes (CA 297/91) the appellant had Hr:·ee firevious i:onvictions for 

violenc:e, aHhough the most recent wa:::, JO years prioc He had a. di~;ordr.::r indicated 

by fedings of persecution and these ',Nere exr.cerbated by the consumptioL of 

alcohol. The form of his threats involved the use of a revving chains,nv afte:r he 

broke into the complainant's house. Hi: desisted only 'When ithe ,complaimmfs 

husband thTeateiircd him with a pistol. I v,1a::r the seuter::':';ing Judge in that ";:'.Ilse and 

impos,::d a sentence of t'l;1ro yem,s imprisor:1m1~nt v.rhich the Cami: of A,ppea! did not 

distJrb bu.t considered tha:: the sentence vvas as full a3 could be imposed in the 

particuiar ,,;ase, 

In R v .r__-:_herri (C~A 80/89'1 a sentence of s1x rnorcths irn11i:mlsoruT1ent ,vas 
1,., i ...c.. 

considered appropriate by tbe Court of App~al \vhete there had be1:::n ,ti. number of 

1;v-:}m211, v.rith a lorn~ :i::t of previous convktions, including s,:.veral £er .us:;ault on law - . ,_ 



i:nti1nidation. One of the intimidation conviGtions tad been imposed only a fow 

days before the incident in (1uest10n. The COT,Ut of ,Appeal in fac;t reduc,ed the 

• • ·,1 ' , tl ongm2.t sentence cm appeal to six n10n · ~1.s, 

In R v Rolander [198~Yj 1 ~NZLR 366 a tenn cf four years impr:ismm1ent ,,,vas 

upheld by the C'.ourt of Appeal. There, as here, rh,~re \¥as a d-efondeci lb.earing s1:v tbat 

11,J allo,Nanct for a guil1~;/ pleJ. ;:;ould be made. !vlany psychiatrk reports and 

exarrjnatio!1s disciosed that Roie:nder reoresented a da:nger to the Jmblic. '.He 
~ ~ . 

practised the oce;u]i: and purported to be a devil 'Norshipper. I---Iis sleep 1Nas regufarly 

disturbed by dreams of killing. The Couri: of App,eaJ held th2.t 1J:!1e four year 

sentence bore a reasonable refa.donship to the gravely th.re.c1.tening conduct bul was 

nevertheless at the upper end of the scale even allowing for matters of pubhc safety. 

In P •.; iVJeel· tr P, 265/~0',, follcnvin2 a defi~nded hearinz. '" s;ent.::nce r,_,f two "1 'lo. > ·- •• ,1, \, ,_,, .. • :;;::J 1,.,., U - -

years imp1isonment vvas imposed and \Vas upheld by the Cc.mt of App,c=;aL The 

appellant in rhat case ·was convict::d or five chargi;:s of tlm:.:atening to ki:lL He had 

brandished a knifr: and threatened m,embers of his family. The senteruce 1;..,as 

• J ' 1 , cons1uere 1:::c to :.ie appropn8Je . 
• j, -

'[he ,~pn·(·-a.·1--1ce-: in t'·o·tc:1 j,·r~pu~c•ed ~r1 f1'11P .,J~1·e1ce1·"1'1" e"'C'."' 1"'VC"eed '°'I"1V o·f v./1·11· cl1 7 ~t-"'1'1 ., __ .., ....,_ '.""' _ -•..' ~.~. L-,- ..:..l .1.. ,.:, . .1!.JL l.- ... , _r, ..;.i ~ L \ml(!l,,.,,~,.,, '-,.,,c:.;., (.i_.. L_)1 • .,.1 •' - .ll 1.,,.ll.il.~ 

fm:ni1i2,x. They exceed in fact the :n;mxirnum sentence 11✓hid-i cou!d have been 

impc,5::ed en indictment for the panicuhir oftence on o,ne occasion. The infonnatlons 



fmy infonnatior'.. was accordingly three years. There ·w·:m.ld have ·oeen considerabl;;;; 

would ~,rery likely have 'been remanded to this Coln-!: for sentence if he had plead,cd 

guilty ie.ir dealt ~Nith on indictment :n the Disi.Tic:t Cou:rt if he had maintained his not 

guilty stance. In tither case the sentence umuld hnve exc:eeded ·;:hr,ee years 

The mechanism availed of by the learned District Ccmt Judge of 

accumula·~inQ: sentences ·i.vas cf'.rtainlv not inaJ)Dronriate in this r"·1,· 1"' 11vlti'+ i,, '""'' ,.1 . ..l. r I~'' ,,:'j ti,;' ' J.. '(d __ ji o.!l 

fortunate]y of a ni,re type. A:; the Court of Appeal has ,observed on rnany oc,;asions, 

• ·1 .,, ... ~ 11 ' n p . (·~,- 0 •·c1·c)~i· , 1· ' ,. 1nc,JJC1mg,, 1.or examp,e, rn Jt v dwam ,LA Dd,1, .~), tn:~: ud:nnate appropnatern~s:s o:J: :a 

sentence b: of more irnportance than th,,;'; v1ay in which it is ~":.onstrncted. 

-, . T -1 • • I ., 11. •1· . ·n. • ,. Lonsc10us '.l1S _ am anu apprecrntP;e as am ot tt1e compe;r mg 1acncatrnns rnr 

keeping th~s appellant out of the general community for a fong tirne, I run 

nevertheless, satisfied ~hat the sentence in the result is dearly excessive. It is 

1cxGessiv,::: to the point where then: mr,st be a ~strong presumption of error of principle 

as: vveJl The relevam c1:1nsider1tions,, put in their briefest :form perhaps, are these:-

L Th.en: v1ere t·,.vo cornplainmits 'Nith a separation of culpabiliiy in Iespect of 

th.ea so !ls tc1 justif:/ the imposition of a cunmiative sentence m an the 

circumstances. 

2. A.hhough the appellant did not have the immediate :tn,:::a:;:1s of gh-1.ng 1:::ff::::•ct to 

the tbseats v1hich he uttered, he w,)uld at the time soon have :::.,een in the 

· .i ,- f."l "r•i ·1.. ·i Cl°)Innmmty anu aole to e~1ectuate ·uen1 E -1e 'NE.nee:. 



3. The cornpiainants }rnd a rightful sense of fr:ar because the thxeats had be1en 

made by a person with a psychiatric/serious psychological disorder. 

4 ~-.:n. ., . 1 , i - , ·1· " 1 • . d 1 h . 'v1' 11:,st n1 ornao :morru tem1.s culpam 1ty may nave oeen. mrt1gate D,y t ,e 

a1Jpelbnt' s mer~taI state, in terms of public s2.fdy that state increased ti'l.e 

indications for a :finr1 sentence. 

:L Tr1e indications in term.s of ;;dpability and risk are nmde firmer by the 

appdlan~:' s history of violent offending. 

6. Those general indications for k:eeping the appellant out of th~ commrnci.ity for 

a long tirne cou.1d not, hmvever, displace the principl,e that the sentence could 

b:~ niJ longer ~ha.n '•Nas justified by the offence or offences themselves, 

although a sentence at the top levels of appropriateness wa.s: indicateiCL 

As I have indicated 1n my brief review of other shnilar c:~tses, ihi£ case is 

ill.'l;;C1)11(;iiabie vvith sentencinq; anproaches on chmT,~e::; of thn~atening to kHL It is? of 
,--,, ;1 ._., '=" 

cour.s:e, obvious, but ne1.erthe1ess worth stating, drnt natu.ral anxieties about pubHc 

:risk in the case of persons 1Nith DS\iChiatric disabilitie~. should not lead to ·~he 
~ i. ,J 

snbstH1Jtio::1. of nenal re:srn:mses for ap1-iroorhrte ·1~svchia!Tic care. !vfanv of us ·v.rho .t ..i. ~ -'· • .,, ., 

vvork in the Courts ~ Judges, co1.1nsel, probation officers a11d others - are acutely 

conscious of the consn-aints on medi~al instih1tkns as far as n·.:sources are 

toncemed, but the social response ;;hcmld be to provide those rc:;sources rather than 



A " c-_ • • 
l"'l.. sentence OJ nve vears nnonsonment ., .L 

c,veraII is the extre1ne } evel 

appropriate to rhis parfct,la:· case and in an the circuE-:s.tanc,~s the appeal must be 

aUo\.ved. I aliov,r it bv the :::cllowinE mechanism:-., '--' 

L The appeal in respect of the sentence of two years imprisonment 1s 

dismissed. The sentence in resp1:ct of 14 february, t:=FJ'-l 6044006527, 1s 

dismissed. 

2. In resp•~ct of the ,;ppeals against CRJ'•.J f:,()44006528 and CR.N 6044006529 

served ctir.1,1.1iafrvely un the other sentences. The length of s1:;ntence in each 

case is confirrmx1 but I n1Rke an order cm ~:ppeal that such sentences be 

sen1ed concunentlv with the sentence of three '11ears immisonment imr;:iosed 
.,,, "' 1l 

in :respect of CRN 6044006527. They are, of course, to be cumulaltive on the 

,,., . . . -,· . t·r•I-,"Jr('!4"l/"'"'~~·· '''"Ilt"'11 ('f" nr[-">1() "11°·"1"';: •;·-•1·11-i-t·ir,.-1··11··np·1 .. l·t 11·1·1r1(1,S,''",1·111·:, I"Pc;·,1•·1·"'1~i- r· 1' '. ,: i\ 1° JL ... 1-' ', IJ·•"f n1'i, t .. )~-, \c., i,_,.,·cd ,,.,,.~ .. Vt ) ..,-,,~. •J ,.1. __ , ~~':'i ..,,. ,..., . ___ '_i-' , ""~.. il •1,-.,c..,,_._- \_, ,.1. ,.i '\,~..-·- ·~; ·J , ..., u U • .,, ,,_,l; < 

The result is a total tern1 of five ye0rs imprisonmeEt. 

-----------"~---- -----~ 
NC P,.nderson J 




