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Initroducrtnon 

~1'~']·1,p r· ,;,, ,: '"" ,;.,,,l,,. r('ll,1e,' tlu·ee ... , ,-•ta,./l,,._;,i¼,.; 1.1 V .._,, 't 0 L , • 

" d 1 , ,,.. I -0 Q1 "l,"'O'' ''l"'C"" . "[ cornparnes an L1err tax assessments :mr t1e 11ears L,o ., -'~'.:;i, 2.nc! SUSj can:1ec 
1... ..I , 

out by the Corrmjssioner of Inland Revenue ("the: resr:1ondent"''). The corr,:c,,mies ._ ,, 1-· ,i ..... 

Liqu.ic'.::,tion) and Bri.an Perry Ltd (In Li,c1uidation) ("the first 2.nd. second 

appellants"'), These cGrnpanies constitute a specific f:,'TJup for the purposes of 

s 191(5) ,)fthe Jncorne T;::x A,.i::t 1976. ,, , 

At the time of these events the Income Tax .Act 197 6 v1as still in f:orce. 

Pursuant to s 9 of th8t Act all taxpayers ·Nere required 110 furnish annual r,~turns 

rd:· ~1 11 'tll"'"J,'( ·a·~•s,e·~•C'~'l-.,le 1·11r'r111"''1"· , .. )), O...J.,l \u·_.._ ',,Jc ·~,..1".)(~~} •' ' 1~'-.,,1 l,o1. 
1T ' ,,, . r- • 'I' "I •• 

.i:.ing t::1s mrom1at1on t"ie Lomrmss1cner ,., 

then rtquired by s 19 to make assessrnents of each taxpayer's liability. The 

Corrnnissioner 1ivas frtrfhe:r requi1.·ed to assess any losses claimed and v;hether 

they could be carried foriNcffd to a later incom,3 year. s:ection 2:3 ga•Je the 

CJ,ffLrriissioner pc'Ner to alter asses:srntnts if necessary subjec(: to a tune 

l,'. 't· ,, . "••- . q ,. '') C: 
~rn1 a1.h.hl 11, '"" L-'. 

Secti:::m 191 prn,iides for the speci::Cl treall"m.ent of a group c1.f cornpanies. Iri 

,,] , ·1 • l'C. f' ·; ~,} c' :;:· • l 1 r· • " on.,er to C'.Jme vnttim tne arn-11!: o · ~: ! •~y ,1 ...!) corr:pames 1,u1,st meet t 1e oetmrt1or,, 

Section I 91 (5) pfovides that a company 

r , ·1 "j .,,, T l • 1 • 1 1 vv-rnc 1 ·Las .suhereei Gt Dss can 11Drnmate ::motner company m the gtoup to Jav,e 



the loss either v,.rhc,Hy or p:irtly deducted frorn ·lts profit. That is it authorises th-a 

se1Jing off ,.::if· 1osses against prJfits of cornp21nies \Vilhin a specified group. 

,,;191{5) [D,2ducti,r1n of loss of other grroup cornpany] Subject to 
•,"1"'·-• 1f1·n,1·1 l'PQ.1_\ ·,f't--1'111:-: t,,~i:- 'Cl][l!;j s11h,·•c.c·11·inr1 (71'!,'\ ,---+·1+1·1,;;: ~c•cfi~c,1·1 n;r.1er,"-' 
)_,l,,efl.,,11!,. ~· {_,.,(.._Jl...,. \__....,._ ,J>.. .f. l•~Vl -L:1. ,,,J, 's ••• ,J,:)\._.,..,,,,,..,.\.., \/) ~) \J...1... l.c. --"0 1.,.1\c,,v~J·u~ :, tr.;l~~ ,.,.,\ .. ,• 

subsection (Lie) of this section ~lp· r.iLe~; to anv snecined i;rro1,;1r; and to 
,, ,J .JI. "° ...._ 4-✓ 1--· 

any mcon1.;;:: year, .. 

(a) The v.,rhole or any parit of any loss (not befog a foss ,vhich 
consist~ of a balance cif any rnining outgoing e:x.ces:s und1:;f 
secti,·Jn 220( 6 'i of this J-'.H:fl Nhich has ·be,~r~ inrcmTed ln r:1-::a!l: ,, ,,' ,, ' 

(b\ 
',, j 

inco2r~e year by any ccrnpany included in th,.s specified 2,Toup 
]·11 ·tl·1· 9 i- 1·11en··1·np ve·a1-- "111r1 "-- l. L),,., 1dvl_.J u j .. , , l).. , 

~"•1 1 -, -, l ' b . ' , . 1 l ne v,; 1ole or part ot any o~.s (not ,emg a wss \vt11c 1 

section :220(6) cf this A.ct) caITied fcn~vvard to that incJ.me 
year p1irsuant s0ction 188 of thL:; Act by any coa1pany 
ir:chided in the ::;peGified group in that income year so far as 
that loss 1Jr part of a loss has nol: been deducted 5:om or set 
off against the assessable income, ff any, derived by that 
comnanv in that inc,']ffie vear. -r-- .,,,, ,J ) 

may, if thgt cor:1pany :s.o ele1::ts by nct;ce m acccrdanc:~: 'lvith 
suh,~;pr:/inn (" A.' of sectic,n".• be declucred from the assessable ·~•~c,'<U~ ,___., \._,_ / ~ 

-income (other than non-resident ·withholding income of any o: the 
kinds to which secti1}n 318 of this Act applies) derived i:1 tbat 
in,::.cme year by such other cornp2,ny or companies included ir-;_ the: 
'¼)" ,c-,r,-if1: e:d gror1·1· :;, ,'. 1·' nr qn.:c, 1·1 C)/'l:'l]0 ]1~'tP:/t b·J; I tl1·c~1·1" r-,,·,1--,1p-::i1·:,jr ~o- F?:r 'l'<::° ~ 1~v .... ,1._,.., .... _,, ""-•~u .., . ...__._._ 'J~,,,.v -'~~ t'..-L ...,.,~ ~ . ., t•', _,,.) L ,u . ...,_r, ~.J -'----~,,,.,. 1,,,,.,,) 

th,;:; balance of that asse~sable iHL:orne (afh';!r the deduction b-y ea::J1 
of tho:::e other cornpani,::s of any loss v,1h1cb ir is entitle,::i to deduct 

.. ·1·e11;; 0 1·' - .:, -lJ t~l 1 uncter sec::tu:m bc!i (::rt t 11s Act) extenns,. anu L1e arnmmt o t 1e 1oss 
.. l .c l 1 ir· 1 ,., or part ot a ioss o, :i.ny company :so c.ec ucteci trom t 7:e assessaole 

in,::01TH:: d,::rived by 2,ny other company shaI~ not be carried fi::invard 
in accordance 'Ni:th sect~on 188 of this i\ct, and any election n1c·.,.de 
111. :-1 ~e.(J-1·.1:l-::.11!-'.e ·,1 11·t1-1 ·tl,,11· ,: <::t1 11-•,c::pc··1·1·c·,1·1 ,;Jy,]lb. ,e 1· 1,•·pvnr:">t-J'le· 
... !l ,~-1. 1_ .., , , .._. U. ~, , 'i _ - •j ,_J -. ~I ,.J 0;..1 , ,., • .ll ~, 1,. (.! - "~ .1\ 1 ,:,, , 1...,. .,, tA1, .,, • • • • 



Pts far as is applicable to the r:urrent facts s 19 I (7B) provides that any df.duc,don 

made under s 191 ( 5) when calcu:lati:ng assessable incc:ii111e an,j loss ofisets shall 

be deemed to '.J:: a deduct1on tG 1.vhich ss 188( 4J and (6) annly. 
\.,- -~✓ Jl_t-" 

"191(7B) iftppHieali"iliJn of :::ec 188 tu dedu,:cfrcin] A.11y deduetion 
a11o-,,vable under subsecticm (S> or sul:i:3e,ction (7) of Hus secti1~n 
from or i:n calculating the assessable inc,Jme ,d,;:::riv,.~d by any 
PCil"',1l"j'Ji\"l'' ;l~il •::lt~'i 1111"r1rne •r,c,•~·1· 1'1" rec-p;:o,c•t'· 'J' f' 01· ;,,'l •,•,:,, ·1-::tt·:1,,,n ·:c' f'), ':Cl 1u"' ,,,, or 
t.,I' _._ rt,...., ~Y l!. 1 ,::...l. iJt '" . ,.,~-·--it.: .. ?' .) ",,;_" -:., . ,, __ , -,._) i1,..,, j 1\ _ 11 _ 1. 1...., .t. ,J__'<._.,J!.l..l, 1 1.._ 1..-,.. 1 ,J,1.:i: \·,. _ 

part of a los:s inc1.uTed by any ether company" sh2J] be deemed to 
be a deduction to ,,vhich subsi;;cttons (4\ (5) and (6) of section 188 
of this i-\ct ar,p1y as if that first ~nientione.d ccmpany 'Wtre the 
t'.1:Yn°>v1=:1· re{1"!7°f'd 11·0 ;r <l:•]1,L·1c::p Sl1t1<;'f'et·1· 01·1·, " l;,.4,,1!LJ~-''L,l.rr1 (c., ll'-" \..,.-,.. ""'-'P IL lt.- _,.. ,o...;,ltd I~ ._1,..,>c,1 .., -u·, 

t., " ·11 P v '4 · :)ect10n 1 ::s c ,i_ ) co1,1fors p,Dv•1:::r c,n the Cornrnissioner to alter an ~1.2ises2ment 

vvhere a taxpayer's liability in respeci• of debts relating to th 1;'; calculation of 

losses is cancelled or remitted. 

''·1(4) !Debts ~1::2tisH11uenHv rerni'lt,r=cn Vvhere the amount of an_\,' 
i, _, .'.. Ji "'-' -~ 

de ·1•~,1'· 1'11.r•,11(r~d 1--,,v ' 11 ·tay1·,::;,,rp:·r• 1··1a--· h.0"'n •1'·,c,'l'r,,~11 1'n 1'·u-- "t('(',nlll1 1 1"1·1 
..,,1, 1,,,,,•_1 •. ~!1..,,_,.. L;-j ,L,,:. .\,_1..._) ,_.. Cw ._l'L,\_1 .C.Li'--~,. ~~l (.1m1.,,,.v 11.i:..L-,, .t 

r• -;::•!(',]JI r!>t i ·1 (J' ':'jlV' f L') 0 c· 1 rt('.1 rr··1··,Acl 1..-, .. ,, ]·1 i1·n .,;1·1 ,::,·,11v ·111·'1 r-.rY1rn /"" ·yert·o" a·· 11 c'1i \_/ •~·L .... _, v.. .. 1 .,:.; L - J l ,:,".) .) ... _ _, .. /,. , .. , ,. l ./ '--' t (.l .. <r/ ~ ~, _, ll . .._,, ~ w C l , -· -

subsequi~ntly the liability of the taxpayer in respect of th21t debt has 
CJ PP'f1'' 1·e1111 :,t't1=-,•1' ('>:\" "~tr1e.e11·1,"'l.·l ·1··,17 ·,nih(J,·1•,,=• 1·,;·· 1\1 T')'''t1°·11• t]·,,r,:>1·,p,l1'Fc.e af1C'Q,J",,.;ec1: 

~I .. •~ -.,IL.:..- .... v .. , ...... ,~. i.__, •. l"., 1.1!. )'l•L• _, ,j~. 1 .l:-'"··~ ·~· _.,,,:._.li,.·,._I ~\,I <o.,,.l_ 1..-.C.. · ""'" •"-· 

bv this s,::ction :::,haH be reduced bv the mnount so remitted or 
d ., 

cancelled. For the purpcse:s of giving effect to thi~: subsection, the 
Connnissione:r may at any tirne alter sny a::;se~;srmmt, 
l·tc1,·h,,1··1····,1"i•·-,·11cl1·11,. ::i,1·1··,,·'.-l1·1·11 :,- 1···1 '-'e.,~t1' -)·1, ~;i.:; nf f!11'.1.c ,6. r·,·t" l , V ' ,I cl • (,l " 'g '•'- J I. ' g l ' " '•• " L I • ·- ., ~ - • . cl " .. ·- , 

(a) ' , 
1°dPbi' ()'' 11'·11 -::.11 ·t,,1"' rl pe·11"i1P,,']i ,[-c, 11 a·.rF• 'b·P1'"'1 1·e11111' ·t1··,c.rl tci 'l''!-LF' c,v·tpr1·t l,. ..., ., l _u_ .. ,,,., \-~•""' ,•_, z...- •'~' L #•,-.,' ·,;.llj:.. - !, r•>,..,,_j. ,_,/ \..•.f~ • . 'I.._.,' ,, 

i:o 'fvhich the ta;•:payer has brjen discharged frcm th:1t li2bility 



vvithout fuI!y adequate i<:.-:onsideration in rnoney or mc,ney's 
\vortb: 

rh', A debt shaH be deemed to have been cancelled tc)th~ t~1aent •, ~..- .i -

1-r1 'n'[·it' C· 11' 11 tl11-"' trt··,··p·':l,;,Pr :-1 a'' ·o- 0 ·"''1'' r.o] ea,•c ,j t11' ·01·1·1 ·•-1·1,~·t' \ 1' s:/1'1-1·11' hr lJ'1' f ...... , t I,. - ,..,,J!'.l .i 'l,.' ':.., .1\. u.' .,, .. .-;,, ~'• ,(,, ~I 1•,_,"t.,;,.,'t- 1 1,..,., 1(.. , •• .11. ..... 1.., 1• (. ·LL tJ (.)1. Jc l.-1.i..' l I:. ·~ :I 
- .. , ,,! 

l' • '"1 E ·1 ;, 1·rr ' I · ·~ne operation c:t t 1e dan,o.·uptcy ,.J1.ct 9U8 or tne nsolvency 
A::)t 1967 or the Companies A ... ct 19 5 5, or by m~y deed of 
('·1~1, 11~·n1) C'1·t1· ()'jl l,T/}0 1·111 1111" ,~, i"'.:"i"'l:I, 1'·t,~irs:. 
lo.,I'.., _;_ . .1 _l-'' ~.J ~ t,.,.. _;. t' •b ._iJ ½,, 1'- ,.-,' · '_ t _J • 

r_·r,. ·,·., A ,:iPlYt s·i1. a·,·111.,A l1.t"'P'1'11"".,t::l ·1'·1~1 11··t·,;A 0L··1,1".e1·1 ('."11 tlCC:,.·1·1,1,,,L...l ·t1·) 1•:1t"'• :""v 1·1"'Ilt \-,, l .1c.. ·,._;_ ..:.~- L,,,11 . .., ,t,i,...,,.,._1JL i,. •.. ~··- .l ( !1,,..., ,_ ,Ct, .. i,~· ,L 1;::;I! _. ~le..., ._ .. ,['1,,:1,.,,,,...,. 

to which it has become irrecov,~rnble ,e:,r unenfo;:ce~:iible by 
actic,n through the I apse of time." 

The is.sue fer appeal is th,c opr:ration of sections 19 J (7E) and :i. 88(4} 

The parties de not di::.pute the findings of fact made by Barber DJ. These can 

be simply stated. For the income years 1978 to I 983 losses incu,tred by LIRL 

the Income Tax 1~,ct 1 9? 6. 

LIRL ("th~ los•; comr::,anv''')' ',,va:.: v.;ound u1J on 2 Tviav 1979. Receivers 1.mder the 
¼ ... ..,· -

l .b ·1 ,., · · d ,,, -.,r ·1r-,~~· I ·1 · :l c .,,·F 1-c e entu1·e- 1ao Deen 2,ppomtt on .) 1 1v1ay , :l I I. n t 1e. :::ieno(. lTOm j euruary 

1977 to LS Nfarch I 993 they had paid $882,824 ro ;·he debemureholders. 'Nith 

re .;:·l'\P(' I- l"(:, 1:1, e C· r=- r-·,3 y··11Pn 'r (; t 1·1 e,1 1··r1, ,-:, r:i;:.. l'l n :.:11"'•]-.Jl'L')f)'·i a·t·; ,q1·1 rlq bp·'l·, V 0 E"l"i rJ1·i1·w1p·11 1"' rt!Vi I,..., _,·i,,,,'·.,,/t. i' ~-lt;,/~)v •• , ll. \,.;l;J.1_,....,, II.I.. ~.er .... -.'"' _,,_,' -,_ -.J ' '_i_ '1v C .... .I ..,,, .. , ,,,i_..,.1 I .1. -~•,.!-, .\..·V C _ .... 
.. - - j,. 

·!-,:,I": 1·:c. .;•·1-J 0·1·1,-l <--11 fr ,j r"'t1"1·rn 1· 1·1 e 14 1·l·1 ,;, ·1· .:. 11 ,o. 1· .,,, 1r F'•J'e': •···" 1~1r1·111,·· rr' ,·,1--: ,-:; ·,7,r 11· 1· (· h 1•pr, l 1 l :1·,~r1 11·1tl .. <": C,,_,.,,.. .... ,.j \,,).\,,, l.. . \,,' ·>t,,I : • .'/~ ,_l l."li,~l,~ l., . ...., [c,.;c'-,,, •-:.)I. ..,..>•c' .~ .. , ... !,._,,. .. '\__,, ,.1J \ I .c.l ..,11.L •,.,_,,,::i .[ ,l;.,.·-l ..!,. .• ;. _,I.I,., 

companfs bs·,;,:s for the 1981, 1932 s.nd 1983 in~rnne years v,;-,,~r,.:: to be: treated 



6 

as interest that had been either remitted or cancelled. The respondent alleged 

this interest had not been paid. On the basis of this detennination the 

respondent calculated LIRL's assessable income as $20,896 for the 1981 

income year, $54,225 for the 1982 income year and a loss of $6,295 for the 

1983 income year. No amended assessments or detenninations of loss for the 

1981, 1982 and 1983 income years in respect of LIRL were issued. LIRL 

cannot be restored so as to issue amended assessments. 

The Commissioner concluded this affected the loss setoffs of the appellants. 

Accordingly the Commissioner issued an amended assessment for each of the 

appellants disallowing the deduction in respect of the loss setoff. The 

Commissioner issued the amended assessments on the grounds that when LIRL 

was dissolved its assets passed to the Crown as bona vacantia so it became 

impossible to recover any debts that were still owing. The debts had not been 

fully repaid but on dissolution the balance owing was cancelled. The losses of 

LIRL constituted deductions claimed for interest payable on debentures. That 

interest was cancelled or remitted before being paid. The Commissioner 

decided that as LIRL had gone into liquidation the debenture interest deductions 

which resulted in the losses were for cancelled interest. 

The appellant's objected to the amended assessments on the grounds that losses 

of LIRL ought to have been deducted. As no assessment had been issued to 

LIRL disallowing the deductions, the Commissioner could not disallow the loss 

offsets to the appellants. 

The questions for the detennination of the Taxation Review Authority were 

whether the interest claimed as a deduction by LIRL in calculating its losses in 



1981 1982 :and ] 983 \Vas rernitti::cd or canceHed upon LIRL gorng hlto 

i 1'cTlll. r!•T,t·1· ,,-r11 'Afl cl 1· -f~ ,;, fJ ,~,,11·"'·L•:i" erth e· T'(-> c·p, \0 1'' (1 Pl1t '·1 re:,." ('c-··r1•,o,-. 1L·. i·_rJ 1· ",,·.:n p a"r1P.l''11•·J .. P-1.·.1 
.u-1·:1. _,,, .. Cl. 'lull. \.-t, ,',. -.) t1 'lb; j _ _ ~._, l·-~•J .~•\ 1'.,.J1,_., 1.VLtd .; I /,dt .. ,1 ___ .,t1,._, Jl.lJ...,. -=~l 

a::::,,;:._,.e,::.;;;·:ne11t·-: ·t,.1 ·;ch,~ ~1•1r,"'r1·a-·,··1tc :C-,,,r· t]·1ncp ··e:,1·,· ,J-··•,=,,~t1'1·1g, ·t·1'-,f• 1'1•1'tf'l"',''I· ~, rerv·ihf.::,r·l -., .. ~ __ ._._._J_._ .._. 1-,~,' \.,. •,~IJ_t-'j'\~i.11.'i,,_-li, ~, ll,'J. '-,,.,•~,_,:c.} 1,,/ ... Y ,CL..:) :,.1,1..,,,.,_t - JI...,.,, ,,..,., t:,JIL \i.-4.b,,.J a'~ J_l_._,,,.<:.,.•,._,..,_. '6''_il 

···1 d r-i:•··. 1,a Cd,iC,,J e . 

The A.uthodty's Decision 

~-1 A ., • ·1 1 , , ·1 ,-1 ·i 1 d ·1· 1 1 ·i.e h..utnonty :;e,,c tnat t 1e uee:t \Vas cleeme csJE:e i.ec ty operation of 

'3°("•('1'' ' ' "j' s 1, o,,.ifJjt='') upon u-ie company·,s stnKmg Through. the opera:ion cf the 

Companies i\ct 1955 LHtL V/2S released frorn its liability under the debencurr;;.. 

In adclitic,n uncier s 1 '?i8(iEi)(c) t11e de:!J,1: 1::: deemed cancfd1ed 1~0 the extenrt to 

v1hich it has becom.e inecoverable or unenfi=:,reeable bv action throuuh lapse of 
~ ·b ~ 

nme. The respondent had acted correctly in is.suing arne:nded asses3nt~nts 

which disaHcr,Ned the offset oflosses. 

1'Teii:her 11Jartv disJJuted that the uavmei1ts made to the debentureholder vvere 
_, . .I. ~-

treat,sd as applying to the loan prtncip:d and not the interest. For the purpos 1;::s 

of:~ 188(4':i arid (6) tlK. p.~-iycnents rnllst bt treated as applyi,.·1g to foe principal 

ConseC1nendv the interest ~os·ses used bv LIRL and the ob1· ectors Vlere :1ever 
~ J ~ -

pa1d. Liability foe thaI in~trest '\Nas deemed cancelled upon thr;;: con:ipany' s 

dP1>"iC>Cf] ""t·.,c,·t1 ~ ••·1 ~,\'v;_:::1~~)-~.(..t \JJ. Tht respm1dent vlas therefore entitled to arnencl the loss 

ccrmpany"s assessments in relation to the expenses cornpr,isin:s previo,us losses 

P1.u.-::;ua.nt to s 18.S( 4) thert 1Nas no tim.e 

];11" 1° '·,;,t:o,·1 .; 1"'11')()~ "·c·1 (' ,n <-'!• e i-~··nm 11·1·1· ,, ci n·•1e-·1•1· 0 • --1r•.I<''' ·tl·1e --c, ·~ .,1]·l1 ~t1-r1 "'n·i---· .Li Ln l. 11 ,.[ r '...,1... J,, 1, [ ,_.•U . '..;O::,.,tJI •• •1v· !! c, .1:✓ 1 1,.,-r.tU_ ,,) .• ,., • . ::,. The 

Con:missioner had not reas3es::ed rhe company prior to ~t 1.-}eing stn1c:k off and it 

vv'as rnYN u,~2b1e to ,1o so, 
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The Authority stated that s 188 and s 191 must be interpreted so as to give 

effect to s 188(4) and (6) and s 191(5) and (7B). It interpreted s 191(7B) as 

allowing the Commissioner t·o look at s 188( 4) and treat the profit company 

( each appellant) as if it were the loss company. The respondent was entitled to 

conclude that the profit company had taken an interest debt into account in 

calculating the loss of the loss company which the profit company used even 

though it had not incurred that loss itself. As that interest debt had been 

remitted or cancelled, the deductibility of the interest payment must be reduced 

accordingly. 

On the Authority's interpretation of the link between s 191 (7B) and s 188( 4) the 

respondent was permitted to alter the assessments of the profit companies at any 

time to give effect to the amended assessment of the losses incurred. The 

respondent was not required to issue an amended assessment for the loss 

company first. 

The Authority also held s 78 applied to neither objector. 

Issues On Appeal 

The questions for detennination are first whether the Authority was correct in 

finding that the Commissioner had acted correctly in making amended 

assessments of the first appellant for the income years ending 31 March 1982 

and 1983 which disallowed the offset against its assessable income pursuant to 

s 191 ( 5) of losses incurred by LIRL. Second whether the Commissioner had 

acted correctly in making amended assessments of the second appellant for the 
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mcome year ending 31 March 1981 which disallowed the offset against its 

assessable income pursuant to s 191 (5) oflosses incurred by LIRL. 

Third whether s 191(7B), which deemed a deduction under s 191(5) for the 

offset of the loss of another group company to be a deduction subject to 

s 188(4), (5) and (6), enabled the Commissioner to issue amended assessments 

on 1 July 1991 for the first and second appellants disallowing the offset of the 

losses where the respondent had not issued amended assessments for LIRL 

disallowing its losses for the relevant years and that company having since been 

stn1ck off the register of companies on 24 April 1991. 

Submissions for the Appellants 

The appellants submit where any loss offset initially taken by an income 

company subsequently becomes unavailable as a result of the loss company 

failing to satisfy s 191(7A) or by operation of s 188(4) there is no specific 

prov1s1011 in s 191 for amendment of assessment in relation to the income 

company. The general provision for amendment in s 25 must apply which 

contains a 4 year time limit. Where such offset becomes unavailable outside the 

four years, s 191(7B) purpmis to deem the deduction for the loss offset to be 

subject to s 188( 4) and for s 188( 4) to apply to the income company "as if' it 

were the taxpayer referred to in s 18 8(4). 

The appellants also submit the policy behind s 191 (7B) is to provide a 

mechanism for reversing losses which have been transferred from a loss 

company to an income company, if those losses were later shown to be have 

been not available. This would occur but s 191 (7 A) would not apply where 



there via::: a ren-.iss;on of~', debt two lG three year::. after thr:: loss transfer 11Nhich, 

upon reasse~:sment of fru: :,oss ccn-ipany, efiec:tively reduced that company's 

" . 1 1 . 1 ·1 ' l l l 1 .• ' 'I 0 los::;es :m t 1e years w 11c 1 t ·1ose osses me been transJerrec to tbe mcome 

f •r,····-i••-·•~11·1·,, \Fi'tl·,01 ·1t (' 1 CP 1/"]B''') 1+1•'· (--,01··11Tll0 ,,,.:l'L"•J'•e1· ., '\''''l"/Lj n,-..-t i. ,::,- ·,"t 111'"' a·,, ;11··1--y tc· ,_.,,,,:,__)li1i_l.-',t,.,._ j. !~-I,') I '!,. • ~- J.. . .l l ,,_ / 11_/ '~· C "---L~•· 1 .I 1· ..J,)J. ii,, Vil.,.) .l 1'·, ~, .. ), llc...\\l\ .... A.~ ~~l'.)J...1. I~ . j 

adJ\,s·-= the los:s offset by·•· the irK:or:ne com1Jmw even thc1-1J flh he had the abifa~;r tD ' ,,/ ,,~,) 

ac~just th;: deductions aH01vvs,ble to the 1o:~s company. 

Thi;:: appellants further subrnit ss 7E and 191 (7 A,.) de, not apply. Th-; only other 

section refi:'.lTed to in tl-11.~ gTounds of assess1Ticnt is s 188. Section U?S 1;:an only 

2tp,ply to ,i_ cl1:::ducticin for a less crfiset taken by either appellant thrcmgh the 

01Jerntion of s 191(7B) . 
• c. .• ./ 

by a ,:.::0111:pany in a y,,:::21; . That is, the deduction for the appe1hmts fr<:,,m the: 

-~ el 1 1 "I'~ - -, 11 ,., . 1" 0'(." (~' d lCranster or t 1e 1oss oet\veen L f(L anci tl1e appe .ants. 2:iect1.0ns oo ,4), \.)) an." 

(6'1 aJJnby to those deductions but s i 88(4) and (6') do not refer to deductions. \, / ,_ 1:-' ' \. ,., ' ,J 

The appellant c,:xitends it i,vou!d not rnaki:: sense for s 188(5) to !\:'for ;:o the 

:t dea1s \Nith situaticns \vhere 21. t2xpayer i:s d,.;=;,nied a 

deduction but later pays th~ debt. 

The appellants subn-1it tha1- s t ~) l OB) should be: intt:rpretl;';d as applying tc, a 

l . ·1 . i 11 -1 -, -1 1 ··--,r l' 1 . . c eduction v,; 11ch a taxpaver v,;on c. ,1,tve maoe unuer s t:,b,, L,- l 'W 1en mccnmg 
'--' _! "' / '-

debt and u:::in~-~ that ont2"01:nf:! in cal:::ulatinc: his ki::2. Section l.88(f': has no force 
"--' (....-' 4,.~' !._I "- -~ 

I 1 'I 'l ' 'I -,•n I ., 1 ] 'I 1'! ~ 1 , ~lere ,)ecau~e th,.:; _osses ot Lil(_, are avarnw.e to Lte a1=1p;~ 2 . .nts. Urt tne corr-ecrc 

. . 1 '8, C' 1· 'I 1 j ., . ,, . d 'l . prnv1s10n to ensure s ~ o, (_,'.n a;-:,p 1es to the oss c e:.rnct1on ::-iaEl1'e,. by t 1e 1nc1:Jme 

~ 1 -~ r f'' I , , 1 ·' · -l p · -~p·· · f' '1 .l · '! · 1 1 c,t s 1. .:sJ, o:: 1 ·11s P"c1· app y' in s :11 (! u) cloes nc,t re_er tori c1eu 1.iet10n \V 11c ~,_ nas 
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been cancelled because if it did no loss offset could ever be claimed by any 

income company. It only refers to a deduction which might as a result of a 

subsequent cancellation have· to be written back. The appellants contend there 

is no deduction here incurred by either LIRL or the appellants which can be 

used to alter an assessment. 

Submissions of the Respondent 

The respondent submitted that the Commissioner should have issued amended 

assessments for LIRL disallowing the interest payments expenditure. However 

the Commissioner was unable to do that. He could only disallow the 

appellants' loss offsets. 

Sections 188 and 191 should be interpreted so as to give effect to s 188 ( 4), (6) 

and s 191(5), (7B). Any loss deductible under s 191 is detennined in 

accordance with s 188. Section 188( 4) should be interpreted as meaning where 

a debt has been taken into account in calculating a loss and the liability of the 

taxpayer with respect to that debt has been cancelled, the loss to be carried 

forward is to be reduced by the amount cancelled. Section 191 (7B) provides 

where a loss incurred by one company in a group has been deducted by another 

company, that loss is deemed to be a deduction in tenns of s 188( 4) and ( 6). 

The effect of s 191 (7B) and s 191 ( 5) is the liquidation of a group loss company 

can jeopardise the previous loss offset or subvention payments which were 

utilised in the reduction of profits of a profit company. 

So the respondent contends that if the interest claimed as a deduction by LIRL 

remained unpaid when the company was dissolved, then the debt in respect of 



that interest wou1d be de 1:>rn,~d caneF:lled bys 188(6), Section l91(7B) gives the 

Commissioner oower tCI alter the a~:sessments in \vbich the a1)p1:Eants v,,rere 
l ~l. 

a'! l,·-, '1' 1 PQ1 cl 1,"L;ip et '1: ("11 Q .CI(JJ'" ·t·1:•-·1 1~ ·1,·,, r,, <;'· e le 1'1·1 1~,,·1·11"1-"('i 11v 1r1:,;, T ·1·1-'1 ·1't·]•11'\',' ('"' __ \1e,._•,,,1•0.,. ~l.'''r' ! "',.~,, 
J. ,_, ..'': V , A'· V i;. .i,J, I,,,,' . •• ) ""'-'' I..,·, ' ""' . ·,_,· ..J.,j ,J JJ_ • hi l,,. ,,,,, ~,!- L .. .,,/ ,....._ "•--''-; 1.. _.i,.,.,,J •• , ·-' __ , i.- -- - .J.._ 

Crnnmis::ioner had povv1;;r tc; alrer an assessrnent tc1 g;i\,:e effoct to s 18 8( 4) and 

s 191(7B) and v;ss not restdcted by arr),, time limit inmo~td bv s 25. 
'· _,, ... ~ J~ cl 

The respondent aHege~; the interesl: claimed as a deduction 1:vas nev,~r p::1.id 

because ·1::ia,11rnents that ·•v"<1ere made were f:'Ut tovvards the p··rinci1Jal rather than 
~· ... .l 

interest frl!lowing l:he pres1Jrnption in CJrzytmz 'S Case (18 I 6) 1 I'vfor 572. The 

Court held if neither the debtor nor creditor has rnade an electicm reg2,trding 

payment then hG\V the creditor actually dealt \Vith the appropriaticn vvill be 

treated as the actua!l appropriation. As the 

principal ov1ing, they never touched the interest. /\pp lying Clayton 5's rule,. the 

unpaid debt on di::soh1tion wa:: i11ter1:,st. 

To determine ~;vhether the Authority vvas correct in finding tl·,e ComrrJ~ssioner 

" " j l . l . ·1 d 1~ 1 ''l . hac1 acter_ cmTect j' m ma ong amenGe_ a~::sessments ·or t ·1e appe1 ams 

·1 ,~, ,., C' ,~, ff·,, "·r· , 1· t 
I\..._,.:.) ,._ ._,\...., v, e)<Ctrn 1r1·e l'/·1· "-th"'I' ,:h' ,,"" v, . l ,_. ,_.,., l ·'t.' 

Cotnrnis~ion<:T 1:1as entitled ro rnak,~ tbe amend,,::d assessment3 cif the @ppellcmts. 

If he v;as th,':n the issue is whether he v;as required to issue the loss company 
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The matter is one of statutory interpretation of ss 188 and 191. The respondent 

referred me to CIR v Alcan New Zealand Limited [1994] 3 NZLR 439 for the 

correct approach to statutory ·interpretation. Words in a statute are to be given 

their ordinary meaning, but if one more than one meaning is possible and the 

object of the legislation is clear, then the words are to be given such fair large 

and liberal constn1ction as will best promote the objects of the Act. The 

Legislature will not have intended absurdity or injustice. Regard must be had to 

the total context of the words used and the purpose of the legislation. This 

approach is well established. It is of course necessary when interpreting ss 188 

and 191 to aim to give effect to the Act and in paiiicular to the provisions 

directly concerned. The correct interpretation would not render ss 188( 4) and 

(6) and ss 191 (5) and (7B) superfluous or without effect. 

The staiiing point is s 188( 4 ). Where a taxpayer includes a debt in the 

calculation of losses and liability for that debt is later either remitted or 

cancelled, the loss offset will be reduced by the amount remitted or cancelled. 

The Commissioner can make amended assessments at any time to give effect to 

this. LIRL included interest owing on debts to debentureholders in calculating 

its losses for the years 1981, 1982 and 1983. Those debts are deemed cancelled 

under s 188(6) to the extent to which LIRL was released from that liability by 

the operation of the Companies Act 1955. This occun-ed when the company 

was strnck off the Register of Companies. The issue is whether the interest had 

been paid prior to the company going into liquidation or not. I will retun1 to this 

shortly. 

Section 191 (5) provides that subject to s 191 (7 A), a loss incurred by one 

company in a group of companies may be deducted from the assessable income 
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of another company in the same group. Both the appellants used this section to 

take advantage of losses incurred by LIRL to reduce their assessment incomes 

for the relevant years thereby reducing their tax liabilities. 

Section 191(7B) provides any deduction of a loss incurred by another company 

in the group in calculating income shall be deemed a deduction to which 

s 188( 4), (5) and (6) apply as if the company (the profit company) was the 

taxpayer referred to in those sections. The effect of this is to allow the 

Commissioner to apply s 188( 4) to the appellants and issue adjusted 

assessments in respect of them. The appellants submitted this could not be the 

correct interpretation of the sections as s 188(4) does not refer to a deduction. 

In my view, while it is true that s 188( 4) does not directly refer to any 

deduction, in order for s 191 (7B) to make sense, the deduction of a debt or loss 

by the taxpayer must be considered such a deduction. That being the case, the 

loss offsets the appellants made were deductions to which s 188( 4) does apply. 

The Commissioner can issue amended assessments to the appellants. 

Once the profit compames are placed in the position of taxpayer for the 

purposes of s 188( 4) it is clear that no reassessment is required for the loss 

company in order for the profit companies to be reassessed. The Commissioner 

can reassess the profit companies at any time to reflect the decrease in loss 

offset by the cancellation of the original debt. 

Having decided that the Commissioner is entitled to make amended assessments 

for each company, I tum now to look at whether that was necessary in the 

present case. 
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LIRL had interest obligations on debts to debentureholders. Those interest 

obligations were included in the assessment of LIRL's losses for the income 

years 1981, 1982 and 1983. · Both of the appellants offset losses of LIRL's 

against profits for those years pursuant to s 191(5). Before s 188(4) applies 

there must be either the remitting or cancellation of those losses. Some 

payments were made by the receivers or liquidators to one of the 

debentureholder. If these payments went towards the interest obligations then 

that interest was paid and liability for it could not subsequently be remitted or 

cancelled. If the payments however went towards reducing the principal owing 

then the interest expenses that were claimed were never paid. LIRL was still 

liable for them at the time of being stmck off so that liability would have been 

cancelled pursuant to s 188(6). There was no election made by either the debtor 

or creditor at the time of payment as to what the payments were for. 

The parties did not dispute before the Authority that the payments made by the 

receivers or liquidators to the debenture holder be treated as having applied to 

principal rather than to interest. The Authority held this meant the basis of the 

losses, being LIRL's interest commitments to its debenture holders which the 

appellants had used as loss offsets, had not been reduced. Barber DJ 

considered the parties had coffectly relied on the mle in Clayton's Case (1816) 

1 Mer 572. As neither the receivers nor the debenture holder made an 

appropriation, the first debit item is discharged or reduced by the first credit 

item. 

The appellants now dispute the application of the Clayton's Case presumption. 

They submit it only applies where there are competing claimants for one sum of 

money. This could be either two different accounts or equal priority claims to 
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which the money can be appropriated. Further they submit it only applies where 

there is no appropriation by either debtor or creditor. Addressing this point 

first, there is no evidence of ai1y appropriation made by either debtor or creditor. 

Had there been an appropriation by either pa1iy then that would determine the 

matter as to whether or not the interest was paid and there would be no question 

as to whether the presumption in Clayton's Case applied. 

From a reading of the case itself and a number of cases that have relied on the 

Clayton's Case rule, I do not consider the appellant's submissions to be an 

accurate understanding of when the rule is applicable. The n1le has been 

discussed in 9 Halsbury's Laws of England (4th ed) para 507: 

"Prima facie, the right of appropriation by the creditor does not 
arise in the case of an account current, that is to say, where there is 
one entire account into which all receipts and payments are carried 
in order of date, so that all sums paid in fonn one blended fund. In 
such a case the presumption is that the first item on the debit side 
of the account is intended to be discharged or reduced by the first 
item on the credit side, and that the various items are appropriated 
in the order in which the receipts and payments are set against each 
other in the account. 

This presumption, however, may be rebutted by evidence of an 
agreement to the contrary or of circumstances from which a 
contrary intention is to be inferred ... " 

Master Hansen has also summarised the rule quite neatly in Telecom 

Equipment Supplies Ltd v Dreaneen (HC, Auckland, CP 396-93, 25 June 

1991, Master Hansen) at page 2: 

"Clayton's Case (1816) 35 ER 781 established that the person 
paying money has the primary right to say what account it is to be 



appropriaited to, ff no appropriation is made at ~he tinlLe of payment 
then the creditor has the right to appr,::,pri2te, Subject to the rigM 
cnce an apprnpriation has 1J'::en made it cannot .subsequently be 
altered. If neither pErty exercises the right of appropriaticm: one 
~nus\: look at the account and see hmv the ,1:cr 1.::dii:rn: has def1lt with it. 
,, , 1 f. 'f~ . , , . d l 1 m tl1e aJsence o any spec1 -1c apprnpnatrnn 1t I.s assnrne t :,::it the: 
first sum paicl in is eredi1'ed against the first debit itet:--1 'Which is 
thereby dischErged or reduc,.~d as tb 1::; case rnay be. It is common 
grcnmd behveen ~he parties that the rn.le has applicacicm in Ne'\iV 
Zeahrnc[ and the principles r;xe applicsJJle to g1.12ffante,~d debts. 

I . ·1 . ·1 1 :1 1 l ·• . . (,i. ' -, t is a so wel. settee 2,\v t mt the presumption m 1L aytr)n s case 
l·11 ~PJ lv=, d1' "'l'"' ·1 ') ( p 1j ·•1·'1' f e·1;1' r! ""'1 ,--. ~ ·I- /"I '+1 "" ,,,(·J· 11'T~• r-,,; Tt· T'r1~ l '' ·1'- l·i ,t:~ <;•11l1 ,; ,O ,-,t Li} _,\,.I , L.J,-,,, -1_,l.c,,1v ,_,..J .. , •J\:..,.~ ~ ... ,.,.., t\._, I~'-',_, .., t._.,._.;.l), 1 i.i. 1,.,,::-i • .._ ~' ,, ·"J'1,.,,l1,,-,1 _ 

to any expre~;s cc1ntrary intentirn'l or to circumstance;;:; '.ivhich point 
to a contrm~•/ concksiort It ls unnecessa1~:1 tG cite the vreH knov1n 
authori1Lies ~r2r these propositions.'' 

Clayton's Case cc1ncemed i:he situation of s banker and custorner and how 

dravvings on the customer's account v1ere to be attributed. The court found 

there to be no evidence of 2 contrary intention that the first payments ,;vere to go 

to the tar1ir::st ,:Jebt To apply C'laytofl 3.5 Ca:.:.7e th'::re mn>:t be a rehtionship r)f 

1~,,=, ;;:, ,-··,1 1 r1·A11 1· a 1·c•) 1Ll''~t ~1·:7,.-J ,;l ,:;•t'''1"7'.cc:; 1•1f" <"•r·""c~1",!'-c: ::i1-11;l ,,dPb,1·1··c., 11·1 1;-l-1'.'.lt 'lt"•,r•r..11·,•,,il'· u.111..11:,1°1 ... , . .,.. w. ,,,,,.L-_\..._,. '!.. ,,.,, 11t 11 .... Ji. __ ,,.,,.,,.,, ,,),.,., __ ,;_t,,,;,_,_;, ~_;i ,,.1 ,_,,..._.l,_,, .C-~ ,~ .,_.. ,_, L l,,...\ {..!,v••,.;t,_,~~.,._ vtl-1!.",:.,; 

1---.. 1' 0 0 ·1 ·1 ' rorn1c.:o zm ongomg transact1(1n oet'1Neen t 1e parties. 

I ·,i·1 ,l'··1·1 c"' n1'1"v 1"'l"tt· "~",;,"' ·r11e·1•·p '1:S :::r~1,~1't'-jnps111"p (Jf' de·~)!l-(1,1· •:,nd 1·,1·ec~1·,.,y1· ·ther,A l'..;'. a--
_i_ •,!,,,, J-· .....,..::;v. \-.c1CJ . .._ .. .,,. '-,., ,_., ,, L.-.:. , ... ,ul.- _!.....)_" i l ·,_, ..... ," t:,J.1"''""" \,.. .ll,_,, 2.1.. L· . .,1 ~·,,... 

. . T1 H .. 1 1 n, ,. C ~r·1 . mtentvJn. ·. nus a/1 th,e e en1<::nts are present to app y cmyton 's ase. · 1ere 1s 

no requirement as a·11leged by the appellants 6::-.r there to b,~ eorn1:,eting clain12:nts 

C•,t·~ ,"'.Cr•L·1".:) •L, 1-i1·1"n1·i1-v n·f'' t-u,;1"'•1 d1··ff'p1•r·1-1"1L· -:,,,en111·11i'r- ,·,-,, v,1i1; ,,i,1 f!·1p. r1~_1•,c1,~·e,.,1•' "~c-··•r,~[ b::-J 'b·•--i' .t~t.· _t-· ·~ •. •~'"''·} ,.__,, !11 __ . .1.....,.\.,,. •LLi,,./.; 1.>__j_~ .,,_j .. \_1 ,,·.{ i\..,,.._ 11. v ~ _Ll t,1 ,,11,_{,._l'\. ·-,-,;, 



1n Eihms v JF TVatson if: Co Ltd ,Jc A.nor (C.A. 20/3/9L Richardson. IvicKav &. 
'· J ., ,, O' 

(~. . 1 T .--, , "r. (' C -, ) .r- , 1 . 1 } , ·1 , " ~:i'rew; Jc1 ., LA. Ld6··)U one ot r 1:: rssues on a1Jpea.t v./as t 1e 'Nay m 'W 11et1 ,_ • ,; 1 .l -

-; 1 t . - cl 1 -1 1 , -~, - , , (' payments nae 1een appropnatei~' Jiy tne creo~tc,r. 1 ne cl.awn v1as m respect m_ 

appeHan'ts contended that the payrrrents sh,ou1d have been appropriated to the 

purchase price the lou:s therebv redueinc: the amm.int of interest 
~ ~ ~ 

Th,~ 

r,~spondents ccntended that the paym:.c::nts be appropriated to interest :first and 

then to the principal. The respondern:-s had been ca1u1l:::'cting interest on the basis 

cf ccmpcn.md interest. The appeI!anf s 2ccount 1Nas operated as a cm1\:;t1t 

account vvi.th purck1ses and int!~rest being debited and payments credited, 2.nd 

v1il:h subsequent interest being c.alculate:d on the final b:::1lance. J,.1c](av J sftai:ed 

"In this simation it could be contended that the proper •.:::ourse 
vmu1d be to apply the payments simply to the earliest debits of 
v;hatevs-;r kind in accordance ,.vith the rule ;n Cfoytou 13 Case: see 
J~aJ'zey v AfSD S~rJ'eirs .ltd [1973] 2 1'.!ZLR 1555. 1 ... TeiJher party 

therefore cfo not propose tc, go t\1:·ther into that question." 

'The: issue: r:,s to atinroJJriation of 1Javn1ents ha:::l ari:3en in relation to the ouestion 
~ ~ . 1 J ~ 

i'_-n l·,e ,~-!·1·~1·l7p.,c1 a" ,,1·r111~,]P: nr C',C'!lTI}J•Or1',1c1 ·1·111"PI'1"'.''I-. ...., '-' uCLt. ,,.,;,'--'•:J ';_) ,_) ~ .J~ '--'• C,JG ,.. - .... , _! _,, .. ....., ~, ... , ,a The 

respondents had given the appe1!ants dttc:iled calculations of the arnollnt ov11ing 

ba~ed c,n sirnple i:Ti:erest. Those calculations d:~arly sho".;ved that paya1ents vven:: 

clear appropriation should apply. 
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"In my opinion, the rule in Clayton's Case ought to be applied as a 
sensible and just rule in the absence of any actual appropriation 
and in the absence of any circumstances which raise a contrary 
inference." 

I adopt the same approach. All the elements are present to apply the 

presumption in Clayton's Case and there is no evidence of any contrary 

intention. 

The appellants submit the presumption in Falk v Haugh (1935) 53 CLR 163 is 

the correct one to apply in the present case. They submit the Court held in that 

case where payments are received generally for debts which are part interest 

and part principal and no election is made, they are treated as applicable to 

interest in priority to principal. I read the presumption in Falk v Haugh as 

applying only to the application of payments in respect of mortgage moneys. 

The mmigagee had received rents and profits to which the presumption was 

applied that those monies are deemed to apply to paying the interest owing 

before repaying the principal. The presumption appears to be intended to 

protect the mmigagor' s position while at the same time safeguarding the 

mortgagee. 

I conclude that the Commissioner did have the authority to alter the appellants' 

assessments as he did. There was no time limit on him in doing so. The 

presumption in Clayton's Case applies. The first debt incurred was the 

principal which was not fully paid off so the interest was not paid at the time the 

company was struck off. That interest was claimed as a deduction in calculating 

LIRL's losses for the relevant years. Liability for that interest was later 



ca:1celled vvhen the company was stuck off Purnuam to s 191 (7B) 'th,;; kisses of 

LIRL H1at \Vere used by th1';;: a1Jo·ellanl"s rnav be reduced t,,.; reassessrnent of each 
.1 .. , ., 

action, The Cornmissioner is entitled to costs vvhieh I fix at $3000.00 together 


