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inequitable for the Plaintiff to assert her rights when the Defendant maintains 

he has made substantially greater contribution to the purchase but is faced 

with a situation where the Plaintiff is attempting to force him out of the property 

by its sale. She noted that the Defendant is prepared to undertake to purchase 

the Plaintiffs shares and pending that purchase, the Defendant is prepared to 

pay the Plaintiff $150,000. 

As the Plaintiff has made it clear she wishes to seek an order under s.140(1) 

and (2) and does not give consent under s.140(3), the Defendant's rights to 

purchase from the Plaintiff do not and cannot arise in this hearing today. 

Counsel for the Defendant noted that unlike some other decisions, more 

particularly Riepen v. Leone CP .183/86 (Rotorua Registry), the parties have 

not established their equal interests and this will be a matter for the Court to 

determine subsequently. She says that the parties' respective interests are not 

going to be known before a hearing in this matter and I should adjourn this 

application for an order for sale until the parties have had a hearing and 

determined their respective interests in the property. The proceeding for 

determining the parties' shares under M.894/95 is set down for hearing in the 

week commencing 13 May 1996. 

In my view, in the length of the time the parties have purported to own this 

property jointly and on a joint basis and confirmed that joint ownership by the 

execution of a Joint Family Home application in 1989 which was registered but 

which I realise may have no legal validity, the parties have clearly entered into 

a situation where they have put themselves at risk of an application under 

s.140 if the relationship breaks down. Once that situation has arisen the 

Plaintiff is prima facie entitled to an order. 
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The Defendant's Counsel says that the Court can see good reasons to the 

contrary why an order should not be made. The matter can be deferred until 

the hearing in M.894/95 has been determined and there is a first hearing date 

given in May. I do not think the Plaintiff is obliged to wait as long as is 

suggested. The proceedings have been adjourned since October last to allow 

the parties to explore the possibility of settlement. Clearly they are at arm's 

length and they are not able to effect a settlement without Court intervention. 

I am satisfied the Plaintiff is entitled to make the application, the requirements 

of the subsections are satisfied and she is entitled to a Summary Judgment 

order for sale of the property. There is no consent so s.140(3) does not apply. 

I sympathise with and understand the Defendant's wish to buy the Plaintiff out 

and know where he stands in terms of the purchase price but, as said by His 

Honour Justice Smellie in Dale v. McCullough (supra), "I have no jurisdiction to 

refuse the Plaintiffs application for an order on that basis". Similarly I have no 

jurisdiction to require the Plaintiff to sell to the Defendant at the valuation the 

Defendant proposes. I can, however, give directions as to the mode of sale 

and I would expressly allow both the Plaintiff and the Defendant the right to bid 

at sale on the appropriate terms. I believe the Plaintiff is entitled to sale and 

this can be accomplished in a manner in which the parties can bid. 

I have also noted the argument that has been advanced that I am pre

determining the ownership of the proceeds of sale and it is neither practical nor 

right for these proceeds to arise and have to be held in a bank account 

pending determination of the ownership of the proceeds by the Court. Whilst 

in practical terms the argument may be attractive, in law there is nothing that I 

am aware of that derogates from the Plaintiffs right to sale by taking into 

account this practical and possibly costly solution allowing moneys, arising 

through a sale, to be placed in a bank account until the parties' interests are 
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