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1,n the circum:~tances !he appei la:1C, h1s :orrn:er 

',vife 0md th,;J:ir chiid. Hc,1.vever. in hurna:1 ierrm: one cannot ignore the effect 

1n mv iudgrncnI has c:cnt,·ibuted substani:iallv ~o 

the posi:ion \Vhi h,1s arisen. 

::Joctor Hucbon and his for,11er v11 'i'he i:v10 

,,·1,;·t'JO i1lr'.l''s r,j: I l1;c, t"ll'll"''l. "tfrf' ',,11 "'f',''• ;ll 
"._s(. !_ ,;:::,• ·••~ ,.J -.} ,I,...,. I., I l !:-'-''' _-\- I~✓ L,, I; c•Jstndy of \:Is aitc. ) 1, 1; snrne ~;tage:. in 

<'!pier i,,-i Christchurch. TJ nti1 th.;;, 

in rccc:ipl oC c1 Dc11nes(ic Pitrposes benefit 

which me:-,nt th::d Dr H, t1cl:::rn1 \vas assc<:sccl a::: cl :iahle rarenl under Lhe earlier 

l",,1:· "11·1e ,,;n1•I1··,oe1-- ,-.J..:]cl 
; J '•· , ) \ J ., '::••-·· .,....,,II' '• 

On l Jui'/ i99.3 .. P1 e ,1 k:iter 

"'.)ear  

This lr.::\ter is to kt lrnow ti1c1t I i:hctll l),;:; leaving Christ-::lrnrch 
1·or Syci e,·1 1·oute to Ei"!gland. on Fri 2 July. ! m<1.y be 

\ 1e rnc)n t hs 0 

ciicl nnt v.r::rn to lc,,vc Chri,;1clrnrch - her v,1ork. :;ciioo!ing 
or fl•,1ing. [ h,rvc there re! \viih a 

Ch r: ::.,c:1 t:r::: :·1 



3 

It i:; ck::,ff rom 1~:videnC(; clV~lii I·=· :r. l.·, :-11, 't' r·t l' Ll 11 rl -~· ,:~,,··1 ,,,, ';:, C· :·J•: 7 11·1·"-:1 oedt'1"·· c·c· 11-,i ·~ t'L- -~ __ _,, 1 ·t _ , .... ,, __ ,,)1 1, ✓ f~,3- ·,., .,.."l ob ·..... l'-t. it"-•-" 

' . [)f',1 

sirnp y contirn!e to provide rnpport. I have not heard frnrn rvr s \Naite. H is 

c!ea.r th.at corr;1rnl nicaticJn hel\veen 

I,r , " L-Jt"' r·di·t.=•nr~n1··01·•:i'J·f".n t'·1,..tt 
• ~ ,_,, lj ~- ._J c_/ • . ._,.-1; J. _, • b '--'••· _ . ._.,J,., -~l (. 

de.c-is·!o1·~-~; Bhot1t \\'here a \-'Oi:1 l--,-=,r•,t·)ll e:: 11···1r1•1,Jr)· i"l"-ff' '1 t}t., I C) 'l t, J., ~ I '• O , ¼..,c ... S 

an::: n-1;1tters 11 \vl·11.:c• 1,·1 1,,_,,,-)_\ 1,i·1 0:1ci,·t1i•::> ··1•,; c11·e· r.1·1r·, 1· i -~rJ _ _ ,1::: ,_ "(\ 1 ,_, i;; 1 i . L, c .,- c~.. 1 . i , ...... ,_ to have an inpuL Tht 

ile ihe p.cirent v,rho 

has had c:usloc!y goes ahroad frw ,11 ;ubstantiai tirre ;s 1n d1a1 category. One of 

l···nt11·"r=• (''! 1·•1 I 0)· 1 ('j\!t"• ,.l n,-, I< 1·1° 1~•.,: ,-•1 I 11'1 ''! ,l I l·1e· ,··11 i '1ri ,, •:01 (' ·1 f1', .-:'.::'I/•.; "J ,·~1:· 1·1e1· ·,, "7 t!~. 1.,:1rtl·1rJ·;· "'Y ,_,.,_, '-''=' '--,,·( 1 ,,·, l ',, • ,J 1, .. ,,, , •. ' l1\_, ·,. { L -· "-' \._, '. ~ ','iJ.i,_., '- •~1-,l_J,.1 \ , ,,- - I L L.. ·- • u ... 

c~,r11· 11 u r1°· v 1·1 1P ·,v1'tl1 l'1·~·1· b. __ · b ., .!- ~" \,.,__,, ,-, ·' ,......- feet. B,tlt that is fl10t ,:,'i reasr)'n to ;Of',nre 1·J1P nu~<i'fti•ttl ,,"if t,~ il," ,.,_, {-" ,J .tt_.. V _ 

the other gm1rdian. 

ich 

, 111'. t; 9: P1 \! <:'t'•Jllf'' <' l l U Ot"•C.' lj (1"" ;fh ;:,, (·, j·'hr' 
" >1..t, J ,\\), _,- ,.J•,·:::•:::: ,,)/_.1.__,{I, /,1L1., •••'-' Thai: 

the her h nsihiH fer her 

m;=:,1n,en::1nce. 

\Vets seek;ng t·) 2;vc,id respc,nsihility for conlri!11.1ting fim1.ncia1ly 

J· T•,1'/cl -rl :: l· i r: r1 '11 l ('l Ip,.,' 'c ll '"11)1''• r+ For i hr•• 
\..., ,·\ <:. l " '· ! l ,_·, - ''• . ' ~::· I·,.,,./ I ,_\ '' !· i . ', J t t • ,_ • ' I,,_, 

,····,nk.c• ·.,,i1h r·,1· H11d·:,··1n hr•crn1·1· r·r•1i'''!ll'if']"1(•ino 1.1,'.,f' ,:,',,l·· .. ,1·,,,,,"_;:l,I, l1,,'o1·i1r10 ·,·,v:,j .cJ.·,,:·('ll'c'"]rll''' ~!,., ... '-- '._.; '\, .. ' ' '--- I - ', '· '·'' '\. I " '. ,_, .. · ' _, -· \ , ' I • . . _, '- " " ''::'· - .. l - ~ ', l • ,::;, • l ' . '• '· ·- '-" i , __ l ,~· ,J ..:i .. ,_· I. 

nl"'ij"I r; , .. ,,,~ ·•('I n1 V f'c"•'.'(·I: ii"j 0 !, __ , ,· , J , ! , t, 11,_, ·._ 1 1 ,,, ,.J~l. ,; I· ' ... ::.-: 

13.aiance and 
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Di- Hudson in. the 

i'r•!l q•,,n: 17 (r h=-1-1·11,,· , J ~' .,,__ "I' ' •• ~, '....,, .._ 0 

"I refer tc, t:1e t1::ieDho:1e call ,f 1 July !99J n::garcling ym;r child 

:,ur•pc!rt lic1hility for F:  

1\n in\·csti 1011 '.1cu1 helcl intn  
receive ilci •;uppcirl 

1\ge11C>',  ite is 2 q·c1a ify~ng C'.11~.todl'.21.n in tern··,5 of sect·lon 
12th) ihe ilci Support Act l l " 

1h:::: 1earned ['1istric( 

case as i C s g 6 or· ! Chile! Slippori L\ci h?,d rq1plic.a1inn, I c1n-1 per:;uacie-d that 

1Vir Thnrn(on is 1-orTccl on \hi~; issu,::. 

n1;:/i.ter. As a: thd ci;d,:o; ihc :-:tatu!ory reg11T:e h?d to he apf)liecl re, the existing 

ci rc1c1111 :~ta ncei:. 

T l 

JtlGgc; 

t ll?(le.r· 

s l S{"C'tinn l prt,n'i(,lt-,};· .//rr tl/7/Jf?(ll/; 

a.g-(linst tlccisit;ns /(! (/Cter,1t O/}/Jli(:-tu/r)/1.\' .l(')r.rnttla Cf,_VS(7,r:;5:tn(.'l1t 

li1 tl?i,-;;· r·o.\·t-• 

1?,-,t 111 ,-,i '1 ! "1 ''' e• 1 ·~ c-·1~"' n ,1 e: !111~ _ _,,., ,.. __ .,}, I ,-.,•·~·l ll _.\ .. ,)1';,_,,._1 ~- n-1e thn: 

tJl~/ecr/on H.\7S r1n1 tt) (tn. 

.. l 
I', .s, \~/aite J,r1-,, in er •I•. I . ,1';, 
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:·i ,,=' c· e c· 1· ,- 1 in u ,,,.; '17,~ ·· !1 ,,-1-·· 1.~ I _I , ___ ._. _ l , , . ,':: , , I ,,, I ,, 

Dr Hudson \va:.: 

otFitolrip (loi l_v ca.r,p_. 
t r(l t't/Ii -'l,.t;·· tJt'\ 1e l'./7Cas 

/Ji"i/1c-ip'(tl /Jt·o l 1itie1· 1?l. ()lfJ.;'(}·/11.,'£,; (li:·1/(v t\'".l'.re~· the tli.S/)ttte /,r; 

i? l!lC(tllt tllt1l 

{',CO,, l'C 

'.I 
ea(/ an. l~'tzg lish 

I In i ,. 

I do not ihink (he 11rnt1er 1:: 1n lhat form. The quesiinn is \Vhat \Vas the regnne 

ti..\1-ent c'Jff hc:-.nc:f1·!. 

'11' 1~v; f'! CJ r' 11° i l cl '~ 
I ./ I ',"-; --~ I s , ' ',) 

11 C'h,; l(l.re rt 

!:,: 

(h J 

ls (l 

he: i p !1.11 ! 

thr::: 

qrtttl(/~\-' j',,o.r • cl,1iltl Std'{JlJ•'7I-f = /'i cl1il(l t/tfol(lie,r;· .f:~11r 
he or 
l 9 \'C(n·.1.,· t?l. 

/IJ(ie/---..Jt:'fl(lcnl ,· 

citizen (:air /.\' nr(!/n(tr/lv 

:1 ;·,;-1 ! :· C o i l i n s ·-
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In s 2 "eligible applicant" is defined "in relation to a qualifying child as 

meaning a person who is entitled to apply for a formula assessment of child 

support under s 8 ors IO of the Act". 

Section 8 provides 

"8. Custodian may apply for .fomwla assessment - (!) A 
per:wn -
(a) Who saks 11av111ent of child surrort from a parent of a 

q11olif\:ing cl1ild: ond 
(/JJ Who is 011 r'ligihlc rnsrodian in r('spcct rd' thm child, - moy 

opelvjr1r o(i)/m11!0 ossr·ss111r1n/ of child support. 

(2) A person is m1 eligihlr' rnstodion of a child ff'that person -

(a) Is the sole or f)rincipal f)mvicler of ongoing daily care for the 
child or shares ongoing daily care of' the child 
suhstrmtia!!y a111a!!y with another f)erson; and 

(h) Is nnr lii·ing 1vith the f)ff'.ff)/7 .firnn whom payment of child 
S!lf'f)Orf is sn11ghr as the legal Sf)011se of' that f)erson or in a 
relorinnship in !hr' nanrrc of marriage. 

(3 J Notwirhsronding suhseuion (2) of' rhis section, where a child 
is a child in rr'Sf)r'cr r?f' 1vlwm f)oymems are heing made under 
section 363 r!f' the Children, Young Pe,:wns, and Their Families 
Act 1989, the only eligihle custodian in relation w thar child shall 
he thr IH'rson with the duty under that Act tn make those 
raymcms, heing 011(' of'the.f'ollm1·ing: 

(a! The Dirr'r·1or-Gtnr·m! nfSor)ol Welfare: or 

(h) ct hod,· nr 01}:011i.1 r11ion OJ)/J 1·n1·cd under stction 396 of' that 
110. 

(4) Where, fJ/lrsrtant to subsection (2) of this section, 2 or more 
f)r'Of)le who !i1'(' together ore hnrh eligihle custodians in relation 
to a child, then nonvithswnding thar suhsection,-

rr, ! 0nly ont of rhose fJf'OfJIC shall he thf' elipJhle custodian in 
re/mion 10 rhm r'7ifd:: and 

(hi Wll('rt on<' of' rhn.11· /Jtr>J)ft ts a /Jarel7! of rhe child, that 
fJIIU'II! .1hol! he rht eligih!t cusrodion. " 
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eh'1.irl hcc,~ 1· 1-w ,.,,·e,1 ni··1r• (,:,.t"'l in, i,1 h·,; .·:: .. ·c; I. ·,1 :i,n,, 1, 1.· 2 C)c 1.·.l."1f'_, ,!3,._,e1r. ,_.,,J ,,, 1.!,,,1 I,,_,- ll . ..-c(, ,/ ::_~-. 2 .!, ,! [I..•,,''} , __ I "-' 

Section l l nf' the ;\ct prci\'iclc:c:. 

I 
/Ii('. 

s/1(/Jl /Jc' //;,e "Vh(Ji is the f}r·f.nc//7tll 
c·(r r{~. /;--,1 r chi hi. !I 

I agrc .. :: ·.vi th ,~, ] I' I . . I l ~ l I . . ,.j I ! r 1_c1.,1n?, 1,1.1i 11. 1s .1e nlu• cli' 11at nrnnl to ::tc,n anu to a1t'JJJii.•,1.1 1:-:ose 
I J I ,, 

]:;,  ·, ,,, ~ "',>· ·1· 1 ; ,. , ; Per , ,. , i ·,t !·· h, e.,·  ·,~'l\0 \,1. ,:JV,,1,:, 'i'i!.c.'!l _.._,,_ 

taiher ;.1 .. ~Jw i, ·1c1 ht~P 11 I; vi ff, '/,;i :rh lw. r •• ,., I •-' . I!.. _ , . -,,. , , c ,::, '. ~ , •• 

a\\1ay, 

hccaw:c ihcrc ,vas going lo be a hiatus in rece1vmg 

She had 

in p ::.ce if' hi, Funds d1d nol 

p1ar n \Vnrcl:~ o 'i ,;,., o l : •,: h 1 ,, ··, o l, 
L_,. ,_.~ J.,,. , , 1 .•. : .. ; , ·to· .-~ugges1 that a person \Vas the_ sole CJ1.r 

r · ,~)(1 rlpll,/ c;:1re Fr,r c~ I 1 ,~- , .. t. ,, 

nthf:.r 

ll ,-1, . . I ' , ,·j P I 'l ''" n 1· :i 
I l ) 1 ' >, ! ·~ ,'':;_' I ... _,''' \ t •.1 f I ::::k~,h \vords of :c. l ! , 'The 

·1··cs 

Cornmis:~; ner /hal I ·•.1 r. ·, '11 i. -1, '. ·, • ,._-.. "ii. l ·,1 r·I. 1.··,, r, 1,·· I, ,,"_'. i.' •.:1 ,,· '1·1 ·.--_·! ''l \"1 ,, " 1• i -·1 ,., r..r i ·~ r·•l·• ; 0 ,~ 1· ,, r1·' ' re"'' ·, - · '-- '· .. -- - . • j·· .,.__';it,(,lt. !7.,._:,. ,,I ·''Jl._ •. ·-._✓ _.l, ... ) r, i,, 1:·c1-,::: 
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was the responsible custocfo111. Dr Hudson then ohjected to that person being 

nominated as the responsible custodian. So did Ms Waite when she returned to 

New Zealand. The Commissioner eventually reviewed his decision and finally 

decided that f\.1s Waite was and always had heen the eligible custodian despite 

the absence overseas. 

This decision making process was not firrnlly settled until 17 October 1994 -

more than 15 months after the unilateral actions of Ms Waite. It was against 

the Commissioner's firn1l decision of Octoher 1994 that the appeal was lodged 

in the District Court. 

I note for completeness that estoppcl ,vas rnised as an issue rn the District 

Court hut it has nnt heen pursued heCorc me. 

After Ms Wnite returned to New Zealnnd on 25 May 1994 R  returned to 

be with her mother. 

The sole issue is whether the Commissioner was correct in determining that 

Ms \\1aite was in terms of the statutory framework. the principal provider of 

care het,veen 2 July 1993 and 25 l'vlay 1994. such that a formula ass_essment 

madi;; against Dr Hudsnn could not properly he ohjected to on the basis that 

Ms Waite was not an cligihle applicant. 

Like the Commissioner in his 16 July 1993 letter. the District Court Judge 

appears to have placed substantial emphasis on the provisions of s 12 of the 

Act. It provides : 

"12. Provisin11 where ,w agreement as to who is principal 
provider n.f care - Whac there is disagreement as to who is the 
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erincieal fJl'OFidcr ofon,c,oing daily care.fr)r a child, rhe.fo!lmving 
guidelines s/J(l/l af)pl_v : 

(a) Where rhe Director-General of Social We(fare de/ermines 
rhar a person has primary responsibility for the child 
under Sfftion 70H of rhe Social Sernrity Act 1964, that 
per.\·r1n sho!! !y regarded os having rhe grearesr 
/'('Sl7017Si!iilin· (i>r !he child: 

(h! Where pomgrorih (o) of rhis section docs nor apply, rhe 
CommissinnN shall hm·e regard 1Jrimorilv ro the periods 

• rhe child is in rhe C(lf'(' of each person, and rhrn to rhe 
.fo!lmving facrors: 

(i) Hrm the rrsponsihilirv for decisions about the daily 
ocri,·iries of the child is shared; ond 

(ii) Who is responsihle .for toking the child to and from 
school ond S/1/)('JTising that child's leisure activities; and 

(iii) /-f{)lt' decisions oho/II rhc ed11cotio11 or health care of 
rhe child ore mode; and 

(iF! Th(' .f1noncio! r11-ron/Hmenrs .for the child's material 
s11ppnrt; ond 

(v) Which /Jare111 pays.for which expenses of the child." 

This section only has applirntion if there is a dispute as to who is the principal 

provider nf care. In reality ! am of the view that this section has only minimal 

application. There wc1s no real disp11te c1hout who \vas the principal provider 

of cc1re c1s between the mother and the father. The possibility of the people 

with whom R  wc1s boarding being the principal provider of care was I 

am satisfied. a non issue under the statutory scheme. This arose because of the 

frusfn-1tion of Dr Hudson ahrn1t the way he perceived himself as being ignored. 

To the extent that s 12 could have any application. it is important to note that 

"responsibility" is c1 critical factor in its form. 

I hc1ve heen ;-1ssisted hv the decision of Judge Ellis in Hemmingsen v 

Cmnmiss;nner of" fn!muf Revcmt<' ( FP 45/94. Taumc1nmui Family Court, 

3 Mnv l 90)) where !he learned Judge reviewed the statutory scheme and 
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adopted an mrnlysis similar tn !hat referred to ahove. His approach was 

consistenl with tha! of Judge Bisphan in lNlgendo,:f v llilf{endmf [1993] 

I NZFLR 177 and Judge r nglis QC in Rett/eheim v Rettleheim (CS 081 054 

92, Waipllkllra11 Family Court. 27 Novemher 1992). 

Having referred to those twn later decisions 111 the instant case, Judge Lowe 

said at page, 8 : 

. 

"Fnr rhe {Jffiod 2 ./11!_,, I 993 ro 25 1\Ioy 1994 she assumed the 
gremesr resrJonsihiliry.frJr her dm1ghter_(inancially, and was also 
responsihlcfor making at least the.first hoarding arrangement.for 
R  and 1vr1s no do11hr con.mired aho11t s11hscr1uenr hoarding 
a,.,.ang,<'117('!1/s for her. Such informatinn as the parties have 
pm1'idcd can 011/v ft(!(/ 10 rhe conc!11sin11 that Ms Waite continuC'd 
ro assume rhc <.>Jr'ofr'st rt.\fJf111sihiliry(inanciallyfor R while 
th('_\' \\'ere O/Jarr. She fl('\'('!' cea.,r'd to provide ongoing daily care 
in 1h01 sensr'. 77/{/f sens(' is sufficicnr.frir the purposes of the Acr, 
b('oring in n1incl R  age. ond must lead to the conclusion 
that /<.,fs Waite 11·as the principal provider of ongoing daily care 
for R  

This view gin:s efkct to the o!~jects of the Act. Those ol~jects say 
nothing if' thcv do 1101 sav that a parent in Dr Hudson's position 
shn11ld he paving child s11rrort. l1S to 1vhom he should he paying 
ir ro (and t/J(' oh/ff! (If s. 4(k) .1·0\'s nothing ahow this. it is heing 
dirccrerl to fl/(' ('.1tohlis!nwnr o/' o sysrr·m for collee!ing payments), 
/JO_vmenrs sh(l!!ld r._:o 10 1l1e person 11·ho met the child's needs 

.finonciol!y. This is Ms \·\loite. " 

In my judgment that part of his decision is unimpeachable. 

On that basis I am !hcrcfnre of the vie\v that the decision in the Court below is 

correct and !here;, !W kg:11 lrnsis In challenge !he outcome. 

In all the circumstances I have concluded. that although the time has now been . '-

reached \vhen Dr Hudson must come to terms with his economic responsibility 

to his daughter while she was depenclent. the hackground of the matter and the 



:en In a it conlrnry to 




