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riolicit•Jrs: fv\ 1:: 1/Eic(?,h fl,21T1 inr;J, J'i,1_:ckland -for PlainTiff 
c:anei- :~: Pan:-1ers, .1'J,_ucki.and for Fir.:;t ['.E:fondE,nt and 
Co L1 nte1·clai IT\ P la inti ff 
Grov13 Darlovv 81c Ptnrs, ,.:\ucklan·:J for Second ancl Thi:d 
Defe,1d2w1ts 
Kee,ga:·1 Alexande;·, ;.'..,uc:<:a1·:d tor Tl-,ird and C:iunh• rclairn 
iJ,2 ::13nd21n-is 
Chapi-r1an T~:pp,. /\uck!a:1d far 3econd a,1d S,~venth 
Counterclaim Def:?n 1:lc1nis 
Crovvn La,.r,:1 Office, /'.-\uckl2.nd for EiQITti-1 Count,.::rclc"1irn 
Def1?n(i E: nr 
F1ussell !\/Jc\/e.:af.Jh r:v1cl,,(enziB E:,21rtl1eet ;~! t:.;cJ i l1tuckland f,or 
f=ourth 21nd :=iHh Cou1"1tsrcl2;im Defend:::1nts 



::-iener:::1, Sf3'f3k e:rders ·th3t s,ecuritv -for costs in the:;e proceedings be fii':"r£Hl by 

clai:-11 of this natr.__ff,2 :nvolvi11,g issues of civil ritJhts, the Cro\,vn 'v'\;oui•j not 

agai:-1st the -fitst defendant on t:1e basis that the first de-fenclant 1.Niil not ssek 

The •::.:our:ter::;lai:Ti 2lleQes GDn2pirac:y ancl inte,~,tiona! infliction o-f 

counte1·c!aim pleintii'L Th8 :::lairn bv ~.Jlr Hughes and the counterc!airn by Mr 

r.:c-(Jpr2r ar[.se out (Jf t!'"'1e sarne ser1E:s evants. Tne cm.i!Yt(irclaim plc1intlH 

al:e;ies that c:is 2 i-esult of the .a,1.::tions of tr,i_::; counterclairn defend3 1Tts he 'INSR 



mcnths. /1rnd this, in t:._1rn. prs 0,1 1c'rnted him frc1;1 >:;3rning his living and at !easl 

ccmtri~1,utsd t•::1 his e:drnitted state of i.1:pecuniositv, 

that 1:!-,8 first ccunterciaim de1'er:cl;3i1t incluci:,d the count,s;rcia:n1 ple1k:tiff t,J 

c::::,ur1terc:airr def2ndant and rne111be1s cf th<:· se,.::o!ld ccunterclaim defen 1j2,nt. 

He vvas iater interrogated bv t!1e police 3;1d 2rres 1:HL The other defi?,nclants 

are alleg0d w have been involved ir1 the incidE.nt, either b\i assistini;i th8 -;'irst 

arid S8,~;ond defendants or a.s the an--:plo·/ern en' them. In :Jrie 01' his aHid.Ei'•/i-::s 

the Gounterc:lslm plaintiH statas that ~:e v;as ,,J 1atained in prison betvveGn 5 

October 1994 and "l f:; Novernber 19~14. )\fter ttlat date l·-:e w:as 1;;:-arrted bail 

of that period he vvas uP3bie to '•Nork ,:JI to suppon his v,,,ifo and "l'c:1Tdly. 

no-:: being able tc 1Nork durinQ tha~ tiirn3,, i:s pPnniiess, He stat,'3s that hg is 

unable to provicl::; or raise ::inv ,T:onev by vvay of security fo:· sosts and that if 

counter:la,m. He has applied f•~;r iepa.: aic'.. The ,L,u:;kiar.d Leg2d idd 

Committee !-a::; c:'eclir,ed th::n a~ip!ic:ation ::i11d an 2,pp2E I has been lodged 

vvhich i-:s to be hearcJ on 9 Ju:y. 
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6. 

The second, third, sixth and seventh counterclaim defendants each 

seek $75,000 security for costs. The first, fourth and fifth seek undefined 

amounts for security. The defendants have argued that the affidavits filed 

do not make out the legal ingredients of wrongful imprisonment. Reference 

was made to the 20th ed. of Salmond and Heuston, Law of Torts. The 

submission was that no physical force was used, that the counterclaim 

plaintiff had accompanied Mr Hughes voluntarily and that he had not been 

forced to stay at the offices of Bell Gully, where he was taken by Mr 

Hughes. 

It is clear from the texts that detention may be achieved by the 

assertion of authority which induces the plaintiff to submit to the will of the 

other. An unlawful arrest is thus a false imprisonment, whether or not any 

physical force is employed. A person who complies with an instruction to 

go to another place for questioning because of the perceived authority of the 

accuser and out of a d·esire to avoid an .embarrassing scene may sue in this 

tort: Persico v Woolworths [ 1981] 1 DCR 242. 

I am satisfied that the statement of claim and the affidavits establish 

a prima facie case of wrongful imprisonment. I note too that the 

counterclaim defendants have withdrawn applications that they had made to 

strike out the counterclaim. 

.; 



On the basis cf 1h2 r:;.laintiff::: affida'1its I am satisfied that a. 

reaso11abl·2 cl2!i1T1 has b2.,3n made DLL For ex2:T1p!e, vvt1en iv1r Cooper 1Nas 

He ar:d a companion vvere place:r:J in a car with vvhat ha took to be ti.No 

d:d ,:h::1t, \/,/h,meve1 he 1.9ft -che room to uss Lil,:1 bathroom he \i\fi?JS 

acc:ornpa ieci bv o r.e o-f th,? otl1ei- rnen. r·\/1 i" Co ope I s 2 id at 

S1':;CCtr'Cl a-ffidavit: 

"'l -felt i could not do anything atJout the situation, ! did not think that l vvas -free to 
leave - certainly not vvith ::he number of large rnen stationed outside the office. i 
belie\l8c! thfrt I \Nas being held by the police 2nd that i \lvas not in a position to go." 

1 e1T1ph2sis:::>, frat the onlv :avidence ! have ssen is thac on behcd·f D';; 

evidance is avsila!::iii::: fron1 the countercl2i!m i:18-fenclant;;~. 

b2causc1 on his o·Nn G',Ji'3t'ff,ce he \Niii b13 u1":c1ble to pav the costs ,of the 

counterclEirr1 defGnciant~~ i·f hE: is unsuccessi\1!, the thr,3shol:::l test for an order 

for s·.c;:cur:tv 1s passed. 
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However, I note that in Jalfox Pty Ltd v Motel Association NZ Inc. 

[ 1984] 2 NZLR 64 7, Ongley, J. held that there was no inflexible principle 

that a plaintiff resident outside New Zealand, with no assets within the 

jurisdiction should normally be ordered to give security for costs, and, of 

course, there is no inflexible principle that an impecunious plaintiff should 

always be ordered to give security. The applicable principles are 

summarised in the Court of Appeal judgment in Attorney-General v BCNZ 

and Bell Booth Group noted at 1986 1 PRNZ 466, decision 30 June 1986, 

CA. 73 & 74/86. The principles are in fact set out in the headnote to the 

High Court decision in Bell Booth (1986) 1 PRNZ 457. They are: 

1. The ordering of security for costs is discretionary. See r.60. 

2. There is no burden one way or the other. it is a discretion to be 
exercised in all the circumstances of the case. 

3. 
other. 

In the exercise of the discretion there is no predisposition one way or the 

4. The interests of both the plaintiff and the defendant should be 
considered. The Court should not allow the rule to be used oppressively to shut 
out a genuine claim by a plaintiff of limited means. On the other hand, an 
impecunious plaintiff must not be allowed to use its inability to pay costs as a 
means of putting unfair pressure upon a defendant. It is inherent in the whole 
concept of security, however, that the Court has the power to order a plaintiff to 
do what it is likely to find difficulty in doing, namely, to provide security for costs 
which ex hypothesi it is unable to pay. 

5. Factors to be taken into account in the exercising of the discretion 
include the following: 

(a) 

(b) 

The merits and bona tides of the plaintiff's case should be considered 
even though it is difficult to assess merits at an interlocutory stage. 
The Court should consider whether the action of the plaintiff has 
reasonable prospects of success. 
Any "reasonable probability" that the impecuniosity of the plaintiff has 
been caused by the very acts of the defendant on which the action has 
been brought is a matter sometimes of importance to be taken into 
account. 
This is especially so if an order for security might result in a denial of 
justice. 

(c) The means of interested shareholders and creditors and their ability to 
assist with the provision of security may be a relevant matter. 
The means by which a plaintiff overcomes the problem of provision of 
security is, however, a matter for the plaintiff. 
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(d) The conduct of the parties resulting in the litigation may in some 
circumstances be relevant as where a defendant appears to have 
deliberately set out to injure a plaintiff and where likelihood of damage to 
the plaintiff should have been foreseen. 

(e) Whether the making of an order for security might prevent the plaintiff 
from proceeding with a bona fide claim. 

(f) Any admission made in the course of proceedings of some part of the 
plaintiff's claim. 

(g) Any payment into Court of a substantial sum which indicates that the 
plaintiff's claim is not merely one of nuisance value. 

(h) Whether there are grounds for thinking that the defendants are using the 
application oppressively to prevent the plaintiff's case from coming 
before the Court. 

6. Quantum of security. 
(a) The amount of any security is not intended as a pre-estimate of the 

actual amount of party and party costs that might become payable 
should the case go to Court and the defence succeed. 

(b) Security should be fixed at an amount which is appropriate in the 
interests of justice and such requires a consideration of all the issues 
bearing on that matter in a particular case. 

7. A balancing of all these factors is required, bearing in mind that if a 
plaintiff wins he can get the advantage of costs against the defendant enforceable 
against the defendant's assets and it is only fair that a defendant sued by an 
impecunious plaintiff should have some means of recovering his costs if he wins 
by the ordering of security. 

In exercising my discretion in this case I take into account the 

following factors. 

1. On the evidence before me at this stage I consider that the 

counterclaim plaintiff's action has a reasonable prospect of success. 

2. There is a reasonable probability that the impecuniosity of the 

plaintiff has been caused, at least to some extent, by the actions of 

the counterclaim defendants. 

In reaching this conclusion I have not overlooked the submission on 

behalf of the counterclaim defendants that regardless of their actions 

the counterclaim plaintiff would be impecunious because his only 

,; 
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asset is a property worth much less than the amount owed on it. At 

this stage I accept the counterclaim plaintiff's response to that 

argument that the counterclaim plaintiff's financial position would be 

much stronger if he had been able to work at his United Kingdom 

occupation during the period that he was required to stay in New 

Zealand. 

3. It must have been apparent to the counterclaim defendants that their 

actions were likely to damage the counterclaim plaintiff. 

4. On the evidence before me the counterclaim · plaintiff will be 

prevented from proceeding with his claim if an order for security is 

made. 

5. The claim raises issues of alleged breaches of the New Zealand Bill 

of Rights Act 1990. In that respect there is an element of public 

interest in the claim which makes it desirable that it be heard. 

For the above reasons I am not prepared to order security for costs 

at this stage. As with ·all such applications a fresh application may be made 

at a later stage if the circumstances should justify that course. 


