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This is an application by the Plaintiff for leave to cross­

examine a witness in summary judgment proceedings. 

The Plaintiffs seek summary judgment against the Defendant. The 

Plaintiffs' claim losses on the resale of land and chattels pursuant to the breach 

of an agreement made between the First Plaintiffs and the First Defendant or his 

nominee entered on 7 September 1992. The Defendants oppose the application 

for summary judgment. The Defendants deny the Plaintiffs disclosed outstanding 

Christ.church City Council requisitions or the non-existence of building permits 

prior to the First Defendant entering the agreement for sale and purchase. The 

Defendants also plead in opposition to the summary judgment application that the 

Plaintiffs were in breach of warranties under the standard form Real Estate 

Institute/New Zealand Law Society agreement. The Defendants also raise issues 

as to the liability of the Second and Third Defendants as nominees under the 

contract, and finally put in issue quantum and issues of mitigation by the 

Plaintiffs. 

The information relating to the requisitions issued by the Council 

was held by a Council officer, George William Marsh, who is a senior building 

information officer employed by the Council. He has sworn an affidavit in the 

proceedings in support of the Plaintiffs' application for summary judgment, 

deposing that a person identifying himself as John Eder, came into his office in 

August 1992, before the contract was signed. He deposes that he, Mr Marsh, 

showed Mr Eder the file relating to the various requisitions. He says he 

subsequently made a note of Mr Eder's appointment with him. The note is 

recorded in his diary as at 28 August, but I understand from Mr Marsh's affidavit 

that he is not definite about which particular date during August Mr Eder attended 

the office. He thinks he made the file note on 31 August, but the visit could have 

predated that day. 

In his affidavit in opposition to the summary judgment application Mr 

Eder denies the visit to the City Council offices and denies meeting Mr Marsh. 
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His accepts that he discussed certain matters relating to the property before 

erriering the agreement but says th,a1, related tJ plan:11ng ,JT1att,ar·s that he 

discusseid \JVith Er!cz Sefton, a plar:ner from the Council and th,a seniot planner, 

rvil· John Gibson, T!~1,ere is coffespo11d,e11ce· annexed to hls. affidavit v.rhich is 

consl1stent with him discussing tl1ose matters and issues \,vith those C'..Junci! 

building p,ermits adv:seci to him before the contract v,as entered ,on 7 September 

'I 992, , ;v1r Eder further denies that h,e v/as in Cr1ristd1urch in ithe periocl behveen 

2·; anc! 3·1 A.,ugust and produced copi,as of trnvi::il tick,ets cc•::Ti'irTrdng hi!? trav,al 

arrange1T,ents .at U121t time in suppott of his det,iaL 

Ti1at evidence ts suppii12.ci by El pri\ 1c1tr~i iiTJestigExtor whc1 1Nas employee! tiy the 

Defendant at a reiaUvely eat-ly stag,a, IVlr \tan Beek. Some of wl1at Mr Va 11 Be1ek 

says 1s of a ~·1earsay nature, but nevertheless tl7ern are matters raised in his 

Against that background the Plaintiff has sought !er::1v1§ of th,=1 Court 

'for an ,arde;e ll;at J1ilr Edii:::r be n3quired to attend for cross-e.-(aminal:irnT !t is th,e 

Pla1nMf s case that if l\,r1r Eder is crc:s.s-,9xamined ancl t1-ie Court cornE1S to the viev1 

impcrtant issue \/Viii b,9 the conflict bi-3tween Mr Ec!er and f'11r i\ilarsh. The Plalnfrff 

says ,~hat resolution of t11at conflict '•Nill not require extensiv,,a v:v,e vo,ce evicjenc:,e 

anc! it i:s a dirract conflict vvhich ls only resolvable by cross-,e},arninsr\ic:11. 

,i::i,t the pres12mt time tl1c'3 applh:::atkm for summary Jud1;;ment st2:nds 

adjcurnad pendln~; t;"1e outcorn13 of this pmi:icula; applL:~ation. 

Tl1e startin,.;:i point is Ruie '254 \\'1-dch provides: 
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'The Court ma\i on the a1:.i:Jlication of anv oartv ordar tile attendance 
,;ii - t ,;/ w d' 

for cross~axaminatlon of any pei-se:n making any affidavit in suppori of 
or in op::,osit\on 11:o anr inter!ocutory .2ipp!ication but such sin rn·der shaH 
b•e madsi 011!y in sp1Bdal circumstances."' 

to b,a considered on their particu!Gr f.acts and ;n th,a circumstances o'f thos:e 

patticular cases. 
The h2.ading autl1or1ty in Nev1 Zs.gland ls tha cas,9 of !an 

Buck(~tlcfcte: Transf)Ort Ltd v t=iaku ('1: 987) ·1 PHNZ 80. In tllat case, tov,'ards 
U1e condusion of the jud~Jment, McMlunin J not:Kl ln relation tc a rummaty 
judgment appHcation: 

'''\;Vr: do not think that on th,2, short argument ·w,e have had on this 'Ve 
should do n~c,re than observ1e ihat in the very nature Gr su1Tin12,1")11 

proo:aedings crnss-exarninaCon 1s likelJ/ to bo 2dlo1Ned in cmly the most 
13xception.ai cas 1ss. if t~1ern is 110 material c,n Rh,e papers to rnise an 
arguable d,sf:anoe t[·ie1·1 crnss-examinairion is not like'.y to put one in 
e}:ist.ance, and a cl1sfendant should net be allo\11ted to ralse by cross.­
axaminaton \N:1a:: r1e has been unable to do or has neg!1~cted to de, by 
affidavits svvom for that purpose. Conv12ersaly if a defence is apparnnt 
on tl7e papers, there win be no ne·ecl for crreiss-examination at all. v,tra 
note that in England the practice in surr1m21ry judgment cases is that 
the examination ,of par1:ies is. onl~/ t.o be sxi:31·cised i!"1 exceptional 
t~·~s·•"'S-, 11 (r Cl2'l ~-,(Cl ,'fJ. · 0 , .. Y v ... ). ,;' 

';:ii:::ti "°8•0fAl"·r.' !-,-,, S''"•c:.,~·1a' ,...·1r,1··-111·1•:-1I··-·I·1r~e-:· ,c,,.P,·1:;r :r'i·1ar1 P'•(C1'=-'l'"',t·1,•J"r1~1 1 •·-i1'C'l 'l"ilC::ta,·1r~e-;: b1 ,1-4:...~I •' I ',,._,,_ ..... , '•"--· ... ~.,11\;;,\.,J - l' '~, .Jl, ... ,-,.0 ... ~ .-•,:) I· ,:::;ilJ 1...,_,,;i I • •,.or,/ _,.__., -'' ' "-'"I ,_...,,; ,,...,i -- ,~ - , .. 1: ..... 

nsv1artheless in anoth.er c:ase in v1hich the phrase sp1a.:ial circumsicmces "w2s 

of Appeal) it •1vas stated: 

'"l•Ui"\•"rt "'re, '1C::"JP.c·1,=,I C 0l'"C'L'rl"IS.,l''''''1'",Q>:;0 rn- ,-:;·t 1···e ,~,Jn,,.·1c·1~',"Ad 8n~inc.t fhA V \K. ~G t;;;l ~· .,..,'l ~ CJ. J t , I ._, ·01 ,1-.,,;·,, ... ~- u-, .... , -v' ~ 1,..,, .,..,, ;,,.,~_-a ;J-.... .;.. _, 

statutory bacl<grouncl in \Vllich tlley ars u3ed." p,sr ~1iicrv'1ullin J (p ,~.L~·l) 

'',~.!; U·at c:an !:le said ;s that 1:o be speci:31 cir1.::u1T1stanoas rnust be 
abnorTnal, uncommon, or out of tli,s ordinary. Th3y may l:::,a 
,extraord'nary but thi=Y ck1 not require tc- b<3 giv,an tile ,extra er-:-!phasis. 
·whicl1 that ..vorcl so1i"•,eti!T1e;s carTies." (p 44··;) 



In :his case having considansd the sutxriission:;; e:Yf both counsel ! do 

not consider th,:')re ate circumstances special or excreptional 1sinough lo justify ,:x 

\Va!rrant ie2:ve to crnss-axamin,s b:eing granted to the Plaintiff 

1~, ,:1 !J'1r•">Lw,:::o •;,;'"'r'1 ena1~,1c.. 't'r,e, 1""1::i,r 1•-1 tn rf1:::,'t'er1'J'1 i1~1E:1 -th,::, :,,1-1'1'.l'/;:,\r· .r,'1,,~1'::i;h,,, !/, '<;l'IQLJ:IC"l t,A ,,,~;i , ,.,,__ .... t ,,j t"-"' C,Ju i-~; ,,., .• ,1 ~ ;J., tJJ ,1;., t l -~- >.d)b,, I i•I ,,~• ,1.;._. l i c .t·>.c.e ! I O,·c·j,, ill!. \,I/, .. (; . ..,,., 

,ss;:;ential to cornpare fv1r Eclsr's ENider!ce 'INith the e11id1S1r:cs of ~ll'1r IV!ars[1 and 

for \:hat reason cmss-axamination of Mc ~•,,1ars!, 'wou!cl also be required by the 

Court. Thos1::t tvvc parties vvoulcl give e11ic1ence wNch vvoulcl ,effect\vely 

amount ti,;::, a mini lital on at le.21st th,a issu,ss identified to doite. 

2, ,~ numbst ,of re!e1,ta11t dccurr.,rEmts 'Noulcl be invol'P3d in the cross-exsunination 

consider it is appropriate to ,ansur,e that both parUes have il1e: opportunity to 

undertake cliscove1·y, interrogatories and other !ntei·locutory steps so U1at al! 

issues can be fully identified and canvassed. 

still reqL1i;e de,cermination beforc:1 Uv;:; summary judgrnem appiical:ion czn be 

dispos,2,d of. Thos,s issuas an::1 identified by iVlr VV,:,oc:i'muse !r1 hi:s 

submUss1ons. In summarv t!113y ar9: 

the contract, in:::luding clause 6. ·1 (2)(21) eJS the Second P\ainUffs \IIIE:iTJ nut 

2~ party to the contn::1ct; 

(b) i.s,su&s misrng out of clause 6. 4 ('l 0) in tl"1,2, r.::ontrnct, although tl1os1,-3 

but in any r:1\/ent 



(c) issues of quanlurri and the st,ep.s taken by tr1e Plaintiffs in mitigation vvill 

be in is.su,a. 

4. \t\fr:il& i accept f,}1ir Hunt's point that denying the :e1pplic2tion 'Nil! rnea;i the 

Pl,s1intff 1s unable to proc&ed witn thi:-:lr c::pplication for Sl.m1rr1ary j's,1c!gment 

and ti·;er-J v:m b,a an inevitabla d,E!i,::iy, I do not acc,ept r•.~f Hunt's submissior: 

thst em injustice \rvill m:H:'1:;issarily follG1N. Considering the matt,er in cont,ex~, in 

my vi,e'iv injt.:sUce ls mona iikeely to arise if cress-examination on 8 Hmited 

basis 1s per•-riiUed at U1is stage. 

The Co:.xt must balance ths P1a0ntiffs' natural 1::lesire to desi! vv,t1 1. 

tllGir claim promptly' at a reduced cost ag21inst th,a possibli;s: in]ustici::, Cif prejud1c15 

of dealing wlth the mart,&r \1vithout bc.rth par1:i,as l·iavlng the berH:ifii o-f full 

should not bi:'! grnnted in the present cc1se. 

I note that in the dscisic•n of Suflh13;1 v Henderson [1973] 'I Ji'.l,Jl ER 48 

Megarry J made the point that such a course of action can lead to difficulties 

"The sumrnary pn::ic1::!S::5 unde1· HE ()rd 1.::6 is on,e thing and the ii-ia: of ;;111 

21ction is ,another: a, he2iriPg under RSG Ord B/3 vvith ora! evidence ls 
liabie to become neither one nor the oth,er and to sl12re t11e 
disadv2u1i2~ges of ,each. Thia hearing c:eas1ar2; to b1=1 sumrr1ary and 1:r'1e 
absence c,f pleadings and discovery for axaJ11ple prevem::s Ih,e hearing 
frrnr achieving the exhaustivaness of a trial." {p s-1) 

! accept that ln cert2.in limii:ed and exception=1t cas,es cross~ 

ex,ar;-:ina,tion 1T12:y be appropriat,s in summary judgrnsnt c21Sc:3S, aind the auti7orilty of 

of such g ::::asa. How·ever, U1e issu,e i:-1 that case 'N85 particularl::r !imit,ad and ; 

\Vf:ire permitted. 
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For all of the above reasons leave will not be granted to cross­

examine in the present case. 

COSTS 

The First Plaintiffs are legally aided. 

Having heard counsel on the issue of costs I am satisfied that this is 

not a case where costs should be ordered against the First Plaintiffs personally 

over .and above their contribution. While the application has failed it was not 

without merit and involved considerable argument before me. 

The Defendants are however entitled to an order for costs on the 

application in the sum of $500 together with disbursements, including counsel's 

reasonable travel expenses. I make an order that that is the figure I would have 

awarded against the First Defendants were it not for the fact they are legally 

aided. 

In relation to the withdrawal of the summary judgment application, I 

consider that on the information available to the Plaintiff, and particularly the 

information deposed to by Mr Marsh, it was an entirely appropriate application to 

be filed and brought by the Plaintiff and I reserve costs on the withdrawal of the 

summary judgment application. 

Counsel are to file a memorandum within 14 days relating to 

timetabling of the substantive proceedings. 

Solicitors: 
Young Hunter, Christchurch for Plaintiffs _ 
McAlister Mazengarb Perry Castle, Wellington for Defendants 
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