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The. plaintiffs have moved fot a nonsuit. 

defrndant has submitted 1ihaL it is Dow teo late for an order of nonsuit to 'o.:. made. 

Thi~ 2:ction concerns monr'!y rnade avadJ'.lbk by Ihe p~aintLffs to facOitate 

the numufacture ;Jf jev;1dlery by :he first defendant for <:,hipme21r. to Russia by the 

:;;econd defond:uH or the se(orid defenda:ct':::, company, 'lh'i:: third defendant. The 

hearing com:n:::nced on I1,,1Clnday 16 Septemb~r ll99t" 

or1 behalf of the plaim:iffs. and by Ivfr Avery on behaJf of the first d,efenda~1t. At 

the (:cnchrnion of the ,.~vidence l heard submi~siom: from Mr tvt:cCulloJJgb for the 

pl2dntiffs and Ivlr ]!'Coppens for the firnl: dekndanL That concludr;d at .5 pm 

yesterday afternoon. l the11 stated. that I •Nrrn!ld delliver an oral jucig:nent ~it 

3.45 pm this afternoon. 

The court n:::sm11ed at that time. Looking at the material I had 1,is/id1 rrne on 

the bench I said.. "Thb: v,1ill be an orai judgment". A.t thin sutge h1r '.!vkCr,llough 

said. to the GDlfft tha.1. he had just ri::cebed iJa:nn .. ;.ctions from tlr1o:;::. plaint.iffs th':l.U: 

they elected a no:1:3u i L 

submiuec'. lhat Jt 'N,is 10.r:;; lai:e., ihal the applL::ation for ncnsuH shouic: be declined 

and the court should proceed to defr,vr;:r its judgment. 

Rule 489 provides: 

'"489, flfo,111:ralt - The plaic..tiff ln any proceecliug may, at any time 
befort 2. verdict c,r judgrnent has b:~·en given, tle,,:t to be non:rnited; 
a11_d the CotH"I<: may nonsui~ a plaintiff withouL his consr.::nt.'" 

';;."he learn~<l author of i\fcGech,an an Proc:.~dure staie~ ~hat the p1aint.Iffs 

pO'Nier to eitct is ab:sobli::, The ,::.hdntiff may exercise it ·,.:vithOiJt 1b~ consent c,,f tt1:e 

oppm:ite p1:c1:'ty 2111d witl1olrl [he ka',ie of the courL 

nm, is whether the plaindff elec,:ed h) be nonsuhed. at "2tny dme bewre a ,H 

ju;ig!n;;nt has bet:n given'', 

! t:1.ve i::,msidered th1: deci:.:~ion ,Jf Fair J in Foiey and Anor v Barik of 1Vew 

Zealand 1 , FnHowi.ng a i1e,,ring in which ,evidence had been called by the 

plaintiffs r,,ncl the defend.cmt <1nd after the Judge had deliv,;:n~d an ornl judgm:ent 

i:rn v;hi.d1 he snid that thc:re must t.e judgment. for thi;; defeii~d:1nt, counsd for the 

plaintifff ,:csked drnt in lieu of er tering a formciJ ju,dgmem a J1:dgm,snt o2 nonsuit 
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should be ient,~rd io enable !.he piaintiffs to bring; ano1her (::ctrnn against t!1,e 

bank. Falt J de.clined w do so. 1-k: held Lhat :the pm:;:ier course Wits for tihe court to 

adhere 10 i1~s ori.gim,l pronouncement and direct that judgment be er"tered for !he 

defendlan~. 

1 have. also cc,nskle:red the jndgment of Fisber J in Tranu:quity Holdings v 

114. alley 2. That action had :::nT1ceedec1 on a counter daim. FoHo\v~ng subm~ssimrn 

from his counseI, tl1e defend,mt and one vritness gave evidence. The defendant 

dosed his ca5e. CounseI for ~he plainti:ff subrnltit,Jd tn,";rre; Wl?'.S no c11se to ans'tver. 

The Judge invited ,soi.insel for i.he defendant to :·espornL In the course of 1:hose 

submissions Fisher J h1 his judgment sai,d l.hat ii was fair t,:::i ,;ay th:Jit ft had becomP;. 

appanmt to all concerned thai !.here w:i.cs really no ansv,,e.r to 1h•~: 2.ubmi::rni0n made 

by counsel for 1,he piainliff I.bat the plaintiff ha,J no case to answeL 

i ,:;onclusion of th:; im bmis.•3lom; by counsel for ~he pJainitiff Fbher J had g•:;,t. so far 
\ 

15'.S io say, "l wiH novv give judgme.nt". A.t that point comrne1 for the defendant 

,uose arn::l r;aid he eh:ctec. to be nom:>c,htd. Fisher J cone:liu(~Jed that a no,n3uit 

election was too 1~te. lfo r;orisideTed it ,~.i:i.s a bc.rder Li~1e case but tis decision to 

giv,e judgment 6'.t U1e poin: lh?n hi:. ,:ild in ilhe cmlte;ct of :.he {::xchange between 

coi.:msel and the bench \vhich preceded it must have made ii inevitable tl~ai: 

judgment was about to be given for the plaintiff. This was apparent not only 

because of the discuss;on during :submissions, bull al."io because the statement that 

jEdgment was going to he given could only be an indicalion that juc'.gmei1t vvould 

be given agairL,~t i:te defendanL 

Thai: is no, 1he positicr• in the presen! cas,;;. :Mr Koppens 8ubmitted r:;iat in 

th,~ c.curs,e of Mr McCullough's; •rnbrnission:s y;:sterday, h ,,vas apparent from the 

inter change betw•ten B:::nch and Bat d1iat 1 considered 1ha,: Ihe plaintEEs had real 

difficulties '-Ni IJ1 at least son:e of the cau:s,cos of action. 

cormr,,011ly rny practice, ! ,,,.,as closely que-Sitiorring :Mr Mc(::uJJough 0:1 some of che 

issues, ac!ld h1 th;; cm:urne of doing so I rm,y hnve given. an impression (m h,;:nv srJ1T,e 

of thos,~ issues may be resolved. But, as II/fr McCullough has reminded me, 'When I 

wa;;; doing that :;: expressly :~tat,::,d Urnt I v1as "testing" the conteudons faat he vvas 

a,dvancing. I do no!. C>'.Wsider ilhit that process of testing ought to have given any 

firm :?,nd clear indication of •;vhat my judgment ,Nas goi:ig to be. 1-., " . n~s 1s reinforced 

by the fact. that I adjourned f,or nlmost a day before I intended ilo deliver an oral. 

j udgrn.en t. Funhe'", ahhough the hearing was rela1.ivdy brief the factual 
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shuatfon ,,1.cas quitie cornpli.cat:::d, ivith r, coru:;identble nmnber o.f documents to be 

consic;ered as weH as the oral e'!idence. 

In thes,t circumstances I nm sr.dsfied that th~ pl 2.i11:tiffs did ekct tc be 

nonsuited ,it a limce before j:iidgmenit had been given. They, therefore, have ihe 

right to de so. I ac,;.'.o,dingly decfa.r~ a nonsul.L 

'i0 he firs~ defendant is tmitled to costs ~1c.cording ~o scaie. I grant a 

ce.rdficate for the v,11::ok of the e:os,l.s in 2.c:c.Jrdan0e ·1.rith dm .. rn.e 36 of ~he second 

~,;checlule of I.he H!gh Coun Rules. It is also end:tled rn di.3bursements and 

·<~·viLnesses~ expenses to be fixed by the registrar~ Mr Kopp•ens s .. ibmrnitted that i:he 

defendant sh,crn!d be entitled lo :solicitor and client costs. 'V\/hik: there may be some 

.::fn:;um.s:tances whe~·e tne gram of solidtof and cHeI:t cos'.:s is jusi:ifi,1;:;d on 1'! 

non::.uit, I do not consk!er that to be s,!J in ti-tis case. 




