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been adequately explained, then there is strong inference that the explanation has been 
understood. In a case where there is evidence to the contrary then the prosecution is required to 
prove on the balance of the probabilities that the suspect did in fact understand the explanation. 
A subjective test accords with the right centred approach required by the Bill of Rights." 

And as referred to by Penlington Jin that judgment, I also cite R v Mallinson 1993 1 

NZLR 528 (CA) and the judgment delivered by Richardson J: 

"To be "informed" of the right to a lawyer is to be made aware of it. The purpose is to provide 
a fair opportunity for the person arrested to consider and decide whether or not to exercise the 
right. The obligation on the arrester or other officer concerned is to communicate clearly to the 
person arrested that he or she has that right. No particular formula is required so long as the 
content of the right is brought home to the person arrested. To us the language of S.23(1)(b) 
may save argument later. In the end whether or not the obligation was satisfied must tum on 
what was said and what is to be implied from what was said in the particular context and 
circumstances. 

Unless there are circumstances calling for obvious care and further inquiry there is no reason for 
not taking the accused's answers at face value. If following advice as to the right to a lawyer the 
accused responds affirmatively to the question whether he or she understands the position, the 
obvious inference is that the accused did indeed understand his or her rights. But more than a 
bare statement of the S.23(1) right and a bare acknowledgement of understanding is likely to be 
required where, for example, the person arrested is intoxicated or under drugs or appears to have 
a mental or physical disability which could interfere with his or her comprehension of the rights. 
The crucial question is whether it was brought home to the arrested person that he OT slie had 
those rights. That is not the same question as whether the police were justified in assuming that 
he or she did understand them. To look at it simply from the perspective of the police officer 
would mean that the person arrested who did not in fact understand the position would not be 
able to make an informed choice with respect to the exercise or waiver of the guaranteed right." 

But for the evidence of the employer and of the appellant himself I agree that there 

would be little to suggest that the appellant did not understand the Bill of Rights advice 

he received. 

I have taken a different view of this case with respect to the learned Judge in the Court 

below, and I think there ought to have been an assessment in light of the condition 

explained as to whether the Bill of Rights advice was understood. There is perhaps one 

piece of evidence to suggest that it was not understood, simply because the appellant 

did not recall it being given. Failure to recall can be equally consistent with a lack of 

understanding even though as the Judge found, the advice was delivered. The Judge 

had the benefit of seeing an experienced police officer give his evidence, and could 

rightly have taken the view that he must have complied with what he said was his long 
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