
,IN ~fHE H,!GH COUFff OF NEVV ?E;:,,L1111ND 
Hl-\MIL TON REG!STFn1: C P ~\If'\ -,FR1,/CJ') 

" c I, ¾,.I'.· ~· sv.~ .. , 

,~: A, L Ha,ss8tll, Q. C. for P!i:2lnUff to oppos1e 
rlT. Cullen 'for Defandan~s in support 

PlalnUff 

ORl~.L JU• rnVIENT OF TIPPING, J. 

This is an application by thia De'fem:l.anb3 for ieavE: to pay into Court 

after settir,,~1 dc1vvrL The ma1tVar iIT qovemer.:I h 11 Rui1a 348. The nrimarv ,e1osi!ion is ~ .... , J t ,.J :, 

to U1e procoedln:s! being sr:3t do1,,~n for trial. l'f that cloes not occdr or 11! a p::~yment 

('199:J) 4 P.l~' .. M.Z. 4'.32 ·Nhen:.;i His Hci,nour said '~hat JI \ivas necssisary for n-:ateriai 

of :::::i Vt3ighty and sub,stantial k;nd to bra put fori,v.2:rd. !n E1cldition courn::tei ha1,r,:~ 



decisicn. 

ectus! fi':i:tuti3 is n;ached. At that stagf:i in his judgrrient His Honour 1he ,chief 

r,sasonab!e Urne before !:TE, hearing. 

!n saying 'that, however, I doubt that His Honour intenalecl to resi!,e 

to any significant ,extent from ·1Nhat I might respectfuny call his procedural naason, 

speclai 10,2:v,:;i rmd there is a b,,:xiv of authority nmv building up 'Nhlch sugg,asts 

that the perscn seeking the !,eave f1as tl·11,a onus, as h,e obviously has, of 

orant,3d. H ls 1~1 discrntiorn:irv ci121cisron \~1hich one fflust exercis,e bsasinc1 in mind 
,.,.. d: Ice.,> 

t11lr Cu!len, ~:lctin~J ,on lnstrucUor;:::, from principals eis,ev11here, vvas 

tl1at tbe prociseding v1/as set do·,m unilsiter~any on the Ph?1infrF.'s app!icatlon after 



offer. That offer f:1rriv,sd v1ith on!y cma day for the Pla!nfrll to c:onsrder it ThEma 

hciS been smne con11plaint by tl·'J3 Defendants, inc!:aed ,quit;a substa:ntia! :::ornp!s1int, 

th2t the Plainfrff bs1s faHed or re·'.\.1:21~~d to enter into settlement negotiations. The 

circumstarn::es ther,s am: explained to sorne extent by U1e af11'ldavn of Caitherine 

seUle and ::r;fe1· ·U1at as a reason for nolt payin~1 l:i zt the time vvr·ilch l:h,e ruies 

prescrlbr:i. 

memrn·andurn a1 support o.f ih('-3 application as follovvs: 

'"fi. Th(~ i::onvincing ree1son ,,..,hy !1eave should be :granted to ailow a 
n•c1, 'll'll~f"li't' ·1,~1 ic t"'1::i r- c·le<::: ns-'tD ,~1"1r,•,,·t"1r:1Ll(l,n 1 ~ (::i"f·fc1--:•,,:;, i:r,(''1111 f-1,.>,~ ,,,:J·,rA',=•'11t"l~"·1t~ f""~A}J'I~ -.,,, u· , L~ .( \,_,,~, ~ ,~~\.,,~ <.c..• q,._,""hU ·,,.ft.,-.;,,_.~.,_,, 1.~ L:I ._.1 I.~,\.,,., ~._:V~·'"'-d uC4U ,,._,';Ji 

.and th19 urging o'f a ,iudicia! officer U1e p1ainiliffs l;av1e simply r,efus,ed 
to et·,ter L,1to ;::;e~Uament negotiations. Th,s defendants riave be:en 
frustrated and pn'3judlced by the plaintiff's 'fai!ure to respond. A 
payment into cou1·t would promote settlement negotiations ·wt·1icri 
otherwise, given the p!aintiff s aWtude, may never take plac2t This 
is a convincing reason why !eave should be granted to make a 
payment into court 

6. 111' leav,e is granted a payment into court \i'ifnl be mad:3 and thi!l::i wii! 
•",:.w1·a·11~·1·1, c::.r'1CcJur·:::;ge ·1h1: 1 r-i1-=-·11··,11·if"" tr., r·00 n11''1,r·•1c•1 ··tr• •"'.lt1·A1~1,,!..,.rr"' ·h""l 1",Pf"l 1"t•~~,::., \_ ............ l , JI ,..,J ~ __, t 'lui'' ~.,., 11;.1 ,.,1 I . ...,..1 11::r,i::J,t" ,.;.,-, " ,,J y; ir:~ ,.t. .__,p, ~ ~ :u11t.~· J;-~ ..... ,, 111 ... ,~ -w, 1Jrf,,Jll,\ .. d 

a s1sHlernent. Settlernent ne,gotlatrons win nr.?Jcessarily promote the 
lust s::::n::H?.(JV and ·8XC18C!itiouz; resoldion of the ciiS!)U'leo' 0 

.i.1 " .i' I 

iactica1 advantagt~ of a p2.,ymen~ in" Th19;/ pray in aicl their so-caUed ccnUnuou:s 

0fforts to trv and setth-3 ancl thev a!so r:;1·av in ale! the twqinc1 of my' brot~:er ~ d i' J ~ ;:J 

HarnrrionoL Tl·1at urginiJ \1vas n.:.i doubt appropriate Emel rs u~,e sort of 

ccunsei of per~f(~cticn then, on anv vi,aw c,f 1t I ccnsid~r that the appticaUon to 



oa'j,' in should t1ava been made ouite :smrn::l Umc• aoc 'Nhen it becamia obvi-aus, 
w ""I ~ ,. 

I p,ropcse to deciine the appiic1.:1tion. !n ess,ance I r,agsm:I the 

submissions m:r11de by Mr HassaU on behalf of the Plaintiff in opposition to the 

invitad tc make by :1is prindpats in support of tr1e app:ica1tic1n. i olo not consider 

suffick~ntly compelling r,eason 'Nhy the discretion of 'the Court siioulr:l be 

tact.icg! and costs a:::l·1ar;tage err ei p.ayment in, at 2i. stage 1,Nhlch, ai1!7i0ugh it 

cannot ba said to be tiThilecliately b,aforia u·,e fixiure, is, ir. rel8,tiv,e t,srms, quit(:: 

close to the fixture ""''Vrien one b,ears 111 mind tr;at the case vvas put on th,a rsad, 

Hst in S,sptennbr&r of !asi year. 

in my judgment a: dedsion in favour of tl1,e Defendants 1n this casie,i 

\:vould Introduce sonN:1 sort of encouragemi3nt to daf·and,arcts ts:- be rathiar lax in 

1·1=-'•"'H1~·"r·1 ·1·.c; ihe•r, iu· rJ'·1n::it·,1(Jr'1,::0 L"lde•, ·111° ,c:-1L1'e•c• ·11·1 '"i::i' 1c1t1"Jl"l ·'·c11 !J•:::>\w,i,1::>1'· .. ~ ·11·1 1 ,,·10, ,~1L·1:( I , .... ~ec, .. ,,·,.;, ~ f. , t. .•~ "' L ~!Ca' ',, u1:ll H .~ 1 .• ,.., ,_I\ ... C __,.;;,, • '...,,y~(,..~ ~\,.' l , .::;\ .. ' 11 '""·''u 11 • ii .., I -, 

an order ~or cos.ts. l do not propose to grant on1a at this ste,fJe but ! v,ill simply 

reserve the quesUon of costs no•iing tha,: ~he fftaUer has ti:~1ken about an hour and 

a half to r.:onsider. 

I \il/H! simply add this to th& ,eat0 11er pErt o'f rnv juclgrnent iest it be 

t1·'.oui;1ht that the poin•; i1as been O\i(;jrlooked. Mr Ha.ss211!1 properly dn::rw to my 

. . '0 ffe ' " t TI • l'f" . I 'I ' i d . ' . 'I I . ! . c1rcurns1tances, 111,3 ract 1£r1a, a t::i1a1rw "u 1s ,eqaH 1.11 ma1BI' 1:2: .;:j p1arncu;ar v \11/B!a ·1r-J or 
U l,.,_, "' .J l-1 J 



5, 

r1eE1soning is tl"71at tl1a cor1sequenc:es for tl1e fund rm:5\ largely identical, ! would 

or net a successful plair~mf exceeds tile a1T1ounl p,s:;icl in or g,ets un6ar th,3 amount 




