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settin~1 aside the: de•ci.sion o-f ''.r:1=:: ,w,ppeal .. :udges appointed b·/ the 

Presid,am c1f the Nevv z.gaiand R2ci;-1~1 Con-ference at \N·elliri 6tci•n, gil,ret1 on 

'16 Apri "i ::J.8:3 by vvhich thev s?:t 3side the decisior". c/; :h2. \hh~stl.and 

District Cornrn1tt:'H3 previously d1::diver2d ::;n 5 Febrc.Jarv cl 996. The t,ppeai 



::t .. 

There was a r,.=,fe rericr:! to t·1fc: el bo·,1v having t, ,sen used ;1··1 an 

unfoi1· ,nav, There is a su,;1g:sstion Hrnt theri:::1 had been an t'?.ndei::1vcur to 

rnak,e co11i:act 1Nit:·1 c,thei' ric!,:sr:s 3nj to irr:ped,s thc:::i~ rnov12r:;1ents, There 

vvas on th1::: part ot the r:!aintiH, a d,snisl of contact, Cne of the o·d·,er 

Q, "',.,,., VVhen vou V/ifiHe tE;cing very close to C \N .Johnsot'1, do 
you IJ,elieve that .Johnson iT1av h2,V 1':: used his •elbow 
outvvards To detain yo1.~r rnov-errn:?nts of you1· arrn ln any 

,~ v11av ! 

Pl., It is diH1cult tci sav vvith C:1ris's :stvle? 
G, r-.Jo, l am asking '/OU a stralght O'Jt qu·sstlon - Did Johnson's 

elbov,, cc11T113 in cont:::c,: v,:ith vou7' 
/5·1," \( (?,S, 

Chair: You 21,e savin~: rt did? 
i~J1n "{esjl but thro-ugh the St'~l!e ()·f r\l:r .Joh!'JS,()nus rT't{JUr'lto 

7he rid,sr 11vho had ,given That ,svidence, expanded ilis 9·vid1ance bv 

suggestln!;:1 that those conducting the 12nquirv, should look at th13 'film. 

Tlle.e seems 10 have been a corno!aint that he had been touched on th,e 

right front uppe1· part of his body. He was 21sked (at p.8):-

"'O. Do ycd ·;e,el vou 1Ne1"i:: ~Jeing pc.sh,9d out from the irn,id1s?· 
/\. " ... ,I 'f19lt I ~1ot 8 bit Df pr12ssuI·e., .... " 

·',b2 c:har~}e vvas in fact uph,sld. lnformat:on 1Nas Thi::in 

sought as tD the appellant's riding p1:!n'or:T1a11ce, It is n,,Jt unirT:portant t::: 

r2fo1· i79f8 to "NhaT the Stipenc!i2,ry Srnv•;ard then said. Ht3 said (:at p. ·10) > 

·•rv•ir C11airma11, Eis you knuvv (:!'iris Johnson is :) r· !,2adir1t;1 
Jockey in l\l Z. Chris is a very 19xperier;c,ed jockey, probably 
c111::; cd th,s bi:ist jock,,3\iS ro "Noi-k with as far as 'Norl·:.in,8 on r·2:c,(? 

day. I c2nnot speak hi[1tdy er:c,ugh of hi::::; perf'::,,.,T:·1ances in th.at 
liglT'... .Johnson v•-ras found ~1ui!ty of Foui Hiding in Julv 2nd I 
b elit?\1';:; 1·1 s· Nas :sus pe:,cled ~·or five ,/\IE;ek~;. Thi:; Flu le ooi=:3 sa•y 
th2t if he is f.::Hmd ,:0uilt1r1 l"lEl shoulci b 13 su:s.pe:·1d 1ed 1:or six 
1T,011ths/mini1Tiu1·:-1 .,y: :six rnc,1Tchs, unl~::.ss th€re is e::inenuatlnf1 
circurnf,tances 
decision. Hc•,,vever, I ·:vou!d 1.:sxpcc1 vou to tEike into ,::1ccou1Yl: 
th<:'; 1-ors9s vv,::re raci:1g very tif11·1t and Jolv·1so,1 '.1\,.aS in a va 
tig1h'i: sitL;ation. °" 
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conducted bv wa,1 o'f re-h 1Ernrin,g. It then appears that the cross-appeal as 

w inadequ:ac:v o'~ sentanc(?a, vvas clisrriissed. 

!n Elllnouncing lhe c;ecision of -r:he Corn!Tlittee,7 the G(Itnmitl:,ee 

inc!ica1:.:::d That l1: vv,as its lntentlnn to gi·Je :a formal d,e,::i~:ion and that \IV.as 

subs,2.quentlv done, but i·~ is ir v,ary brie-[ H::rrns and 21dds littl,~ tD the 

:::orrwnents that l hav~ .aire:c:dy rnadEL Th,:i Stipendiary Stevvatd then 

appealed the d2cisicm c,f the "JVestland District CcrrnT,ittee, to the prnsent 

i'irs1 d:0-fendant. t shouid obs,er·11e iri passi:1g t:"H:lt th,,8 A.op·eal ~Juclge3 who 

constitute the first defendant, are appointed by the PresiG1ant o-f the l'-Jev; 

Z,eaiand Flacin;;1 Conf':H'ence, Mr !Billington ir: his final submissions, 

sur;;igest,eci that Ihat too hc'S c1 bearlng on allega 0tion::: ,3Js to unfair 

prccecl urn. Sinc,e it is c:learly cont,sr:-1p !atec· bv the Rules a ild 3 inc,e th12 

Hules bind ail those persons vvho am i:-,volvr~d in th,a sport, I do n,Jt ·;Jlink. 

that that contention c2n have any vvrsi~1ht. The ap,p&llate bod 1,r ,N.e:s 1n rnv 
vi1sv,, properly cc:,nstittJ"i:,sc! in tenTis of the 1-:1ul,:::!s. 

Having heanj the rnatel"ial be-fme them and the submissiO:!S 

made both for the appellant ·who was ·che Stipendiary Stevvan:J and the 

respondent who is the pl,c1intiff in these proceedings, the Judges reserved 

their decision v·.rhich vvas ~!iven subsequentlv. That 1::: a full written 

raecision, It sets out in detail the i)asis of that decisic1n vvi-:eh the reas,:ins 

fc:· it and u1titnately Gcncluded that the :::ipp,20: o,f the S-cipendi::;ry S:te-I,Iar,:: 

ought to be allovvecL The de,:::isic;n of th1:: District Co1·,,iTiittee vv:as 

reversed, Th,e diacisiori involved a conclusi':in t:1at Th1j pisintirf was !Jui!tf 

o'f foul riding as h2 hacl cniQins!ly b,een so ·fotff:c! by the initii31 inquirv and 

as a coI1sequenc 13 for th,1.~ reaso:·is Qiven in t!7(:: d,3cision, his lic,:::rnce vvas 

susp2nded fer a pe1iod o'f 6 rnont:·1s but the Jud:~es 'Ns>nt on to ~:av 'that 

2 :rcionths m' that susp1-:u1sion vvern to b\e regarded as h2 ,1ii1g b121?;n .slr2ad'j,' 

sen113cJ for the masons sat out. it ;s B£,:e.inst that decision th2,t these 

!t is t:1a crnTtentio:i of the piain,:iH ·;h;;n tile r:l:eci:sion of ·:Jrn 

,t,.pp,ellaTG ,Jucl~ies v,r,as objecticnabl·:: bEcca,...:se o·: me approach ,p+1ich 

th,ey adopH::!ci t::i th,s decision ap 1Jea!1:2.d fro1·'!"1, For th=; ~i::asons ,Nflich 

are si:::t ouT in H·,,s s·c:~:,:errn:int of cl3irn, ~he pl:clinTiff maintc:ins tbat ·;ho 

cl,:::;cision is 1'atsll\i' ';l,svved :'i:s b,2.ins crn-11rar'/ tc ·,:h•~ tuli::is of nai:ur;:,I 
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masons ',/,:ere ~Jiven to j 1Jstifv 11, or p1::irhaps mor,:; apprn1:,~iatEdV, to e>:pi3in 

it. The :1bligatkin to 1,;1i 1le ra21sons in ,:ases o-f this klnd is rnlated to 

PE':rticular ca:ses in n2.sp,&ct of vvhich Ei r1i0ht of appe:ii exi!:ts, h: depend.::,; 

on the n,eces:sity for appellatia tribuna!s to be fuHv a\1112.ne of the reasons 

vii'lich led to the :1ecision appe:aled frorn: and also of course, provide the 

ri,acassE!i·v tT1ate~ia! for a person a"?fecte,i:: by th:aT d,ecision, to asse~s 

vvhether or not it should b,3 t;:1ke11 -funher, It is for that rnasc,n, that tr·i.~ 

Ceurts hav,2 on E: n 1:Jrnbe1, :1f occasions ancl in a number of authorities, 

indir;atec! th.at therie ar,2 obll,ga1eions :Jin pers;Jns ;,vho ar,e requirnd to 

co~·1duct inquiries of "i:11is kind, tcJ 1-r1ak,8 it cl(::ar \Nhern thei1· decis)on is 

subject to appeal, the r,eason vvhy they arriv(:id at th1:rt particular 

conclusion. 

Ti1r:: .il,,pp,2ilate .Judges in this case c::msider12cl tl·;at trH?. 

n:J3sans giv,13n by the 'N,t3stland Dlstrict CorTJ!T,it"lee V'J'':':!t•a so inadequate 

tha'c fr11.sv vJ,are in fact ,ant1tled to disres1211·d tl1a·t decision ancl indee1J l 

think the decision go13s far enough 1:J cc,nclude that the ,,Jacisior": v-12is not 

.:,;upportable. Mr Billlngiton's contentlon is that ;a considrcrntion of th 1a 

very short decision of the District Con:mittee, taken in conjunction vvith 

the transcript, indicates the extent to vvhich the District Cornmittee heard 

the vvitnesses and considered other material, including the vid,eos. 1-k~ 

subrnits that that is sufficient to sa-tisfv env oblig21ion re:;;ting on th,e 

Dis·u-k::t Com1T:ittee to j'.Jstify its CO:'J.iiusion in tsrms of the re,Eisons giver,. 

Then3 vva:s, a discu~;sJi::::,n by coui7.sel o-f a nurnbEr of the 

authoritles ."Jhlch ref.er to the Jbligatlon to give reasons, but in the end I 

think the rnatt,er f;,;:lls tc be d,aterr-;-;lned in a diffei"ent 'Ni~,y. The proceclu:·,:3 

n=Jlatin,g tc the heari!-:g is fixed by 1=i:.:35B t '! , Tha-c allovvs th,s: Judg,es to 

conduct tl-:iz: hearing in such manner as trK:'/ think frt and I r,efer of course 

to the he2ffing before t11e /11.ppeal Judg2s, Tr-:ey rra'/ conduct :r on the 

basis o-f th,e \Nt"itten r,ecords of th8 procer~ding~; of the Hibur12,! er tribunais 

b,13lovv, or by \NE:'V m' ;em c,ctual 1'81"1earing o'f p21rt or ail of the evid,snc,EL 

T:-i,at a:::. l 1·ead the :=tule, ls e: n";atter for· th,3 Judg,2s t,:;, ciEt 1er,nine, In this 

cas,e, vd1Efth,sr 1~hev we1·e :iQhr or vvr,,,:,ng on th:si:- viev,_,,s ·,chat che dec:islon 

ryf U-1e Cd strict Cort1r,1iHe(:: ·:,las fatally fli.:: Ned bs.::aus,,g of 1nc:d,?.quat13 

re2,rons. thev Vv',::?r 13 entitled tD corn& to the conclusion that in the 

ckcumstan:::es a::: Hiev :::avv the1T1, ir v,,1as app:·opri2,1:1~ ·~o deal vvith tht.3 



Stev·,;&rds 21t the fir::::t i:~1qc.:ry, whD had 1:he advc1r,rar2e crf h 1e:iring mal 

evicl1st1c:e from the pt~rsor'cs direc:1::•,J' involved in t~1,2 ir1Gich::nt out of ,vhich 

the cha lf'Ji3S aro.se, so tr1at to the ,axter:1: to v•J!"i ich ths i r dee is ion 1/,1as 

bas"sd on ie:onclusions :3s to c;;-,:::dibilitv,, tl121t decision 1T1ust be r1:~gard1::d ::1s 

susp(:icL 1\/lr Bil'ington dt,'3Vi att12ntlo,n to the fact ·chat rh,e J~q:ipell2,t,s 

Judgc3:.:; placed ;;j considen:'llJ!e v,lei;1h·~ on their ovvn vi,S\"J' of the video 

taped materia! availablis1 ·i:o them and us,:::d that to resolve conflicts in the 

orni e·v:dence. He also dtiew attentio:--: ·:o the f·act th2.t at th,a Ci:suict 

Ccm:T1;·ue,:3 rH?.c1ri:"1Q, video tape ev:d12nce 1.nas proclucied by th13 plaintiff to 

lndicata th,3 particular st1iil 12.1 of rlding vvhi,ch h~ ac!opted and v1hich it v,ras 

said ,s)<pla1n<3d -che inci:Jent th1e ::,;uhject of the charg1ss n such a wav as t.J 

rnrn0\/8 ·-snv sinister consuuction. That video cJicl not form part o-f the 

r•!2.Ccrd and v1::is not rrade 2:va::al:d 1e tc the ,Ll,ppellate Juc1,gE~s. The p1aintiff 

contends th:::at it is both unn~asonable and unacceptabi2. t(J re~;olvia 

confiicts in ·che ,:3vider~:ce in 21 1T1anner contrary to that 3::;c,ept,ed at th,e 

earlie:- h,eadng v .. ·hen the p 1:!i-sons conc!u,1.:.:1ing such hearinfJS, :,1ad the 

advantag2 of direct .and personal ass,2.ss'r.,ent of thie persons making the 

a:i::sertior1s und1a1· consid,aration. This is one of tha .strnng1::;r argun1,e;Yts in 

favo,Jr of the plaintiH. 

ThE .Judicial Com:11itt,2e at Gr,~ymouth and the District 

hearing c!irnctlv vvhat tl";,1~v :1ad to say. Th2re are in th,9 ,snc'. 11ovJ<::vei:", 

thrne reasons \r1.'h•i- I de not ink that this G1round is sufficient to en::1bk~ 

the plaintiff to succ-E·•3d, The first is to repeat .2 1T1atter vvhich has 

significance in respect .Jf .:t:-1er £,Jl'Ocmds of Eippr:,::il. The proceclura 

2,c!Dpte-::I by the Jud~1es, that o'f consi':i·a,:rg th,a transc:·ipt i"a-'ther thar: 

callln,g ,evicl1~rice, V✓EJ~ cleariv open to Ther:1 on the Rul,ss and the 

disadva11t2,g1es to vvhlch r•./lr 8illlngton refer-s as to makit•;J assiessrmmts of 

credlbi!ity, rr:ust applv in eve~v casB \l\i11ere .an ;appeii21te tribL1nal dec1ls 

1,vith th13 mc:tters b,o!'or,e it on ·:he basis of the record t:3ken at 8,:'H'lier 

hearings, Secondly, th& transc1·ipt in :his case must be taken as 

including th,2. video taped rnat1;:;ri=1L Th:::::, gave ·:h,.2, Jl1dges ati opportunity 

at eac'.h of ·t1·1e h 18arings, to con:sider the oral f::Vid 1ET:c:.8 in the ligl''t m' \Nhat 

·,Nas recorded o-f tha incidant .:1t t!1s 'l'irn,e it occurred, Th1::v haci the 

advc:v·,t""~le .:if se.=.:dng the actual incidem s,s it \Nas rnccrded and I notE: 

thfft on eacl'i ci,cc;asion it S391TiS tc1 l·,:1ve assumP-d a significant part in the 
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Judges at the appellate hearing that if there was an unacceptable action, 

then it was merely a part of the plaintiff's riding style. That particular 

conclusion was rejected by the Appellate Judges in strong terms. While 

it might have been better for them to see the actual video, it should also 

be pointed out that it did not form part of the record as the racing videos 

did. It had been produced by and in the end retained by the advisor to 

the plaintiff. As Mr Ford submitted, it could have been made available by 

the plaintiff through his advisors and if it was not, then I think it was 

open to the Judges to conclude that the reliance was on the description 

given during the course of the hearing, rather than necessarily on the 

graphic portrayal, although this may have assisted. I do not think that 

this ground is sufficient to justify rejecting the decision either. 

The next argument relied upon was that the Judges adopted 

a definition of 'foul riding' for the purposes of the Rule, which was 

incorrect both as a definition and by comparison with other riding 

offences. Mr Billington's argument here, depended upon the fact that in 

other cases, what has been accepted as constituting foul riding, involved 

the striking of one rider by another or that other's mount with a whip or 

crop and there was no suggestion of that here. In his submissions in 

reply, Mr Billington expanded that by saying that it had been a 

submission made for the appellant in the proceedings before the 

Appellate Judges and made by Mr Ford, that in fact it involves some 

degree of assault and he contended that that was an appropriate way of 

defining "foul riding" at least for the purposes of this case. The term 

'foul riding', is obviously one which relates particularly to the sport of 

racing and needs therefore to be considered in that context. The Judges 

accepted a definition in another case that it had to involve a deliberate 

act and I am prepared to accept that that is appropriate. They also went 

on to accept as a part of the definition, that the deliberate act had to be 

designed to give an unfair advantage. They accepted too a comment in 

one of the other cases, that it could be an impulsive or instinctive action 

done in the heat of the moment, but I note that the definition from which 

they drew those conclusions, went on to make it clear that the definition 

was not to be conscribed or restricted, since it was designed to cover a 

considerable number of kinds of behaviour. The Shorter Oxford English 

Dictionary defines the term in a sporting context as being "behaviour 

which is irregular or unfair". It could no doubt be described as being 
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r1:::lied heavily upon vvhc1t they trnd th 1amsei•.,-es Sf:en in tho vidr.30 2nd 

p,:ii"~:iculc:rl',i The 1-,ead,.on ·1:k;eo The\' referi-ed to the ncrture ef HH:! finish, 

to the matE:rial which su-ggestec! that in their vievv the ti~Jhtn,e.ss .of the 

flnish vvc11s ac:tt.'211\1 c2us,ed b\ the pl:a:,-1trff h:rnselL Thev conslder:::d then 

th,2 interpret1:rtion that they hac! considered 1/1,,as i:::01-i-ect, they they vvers 

1:mtitied re,;;12.rdiess of the ooinion expnss.sed by The Judges on 'the ea.Ii.er· 

occasicn, to substitute their ov,m c1'.'.'Jinion and in rnv vievv they 1;:/<8rn 

entitl,c:d in the app;·oach vvhich thev adopted, to do sc, at k:,E,st in so far as 

1hev vv,eri~ det,::rmining vvi'1i::ri:il,2r O( not foul riding h21d bsen rastsblis.hli'.3d, 

rv1r Bil!in[Jton '1,Neri·t on to sav ho 1, 0 ,1 1.sver that they did not t2k,e inlo 

:c1ccount the person;al circumstances of th;a pl2:intiff and the r.:.:onsequ1cinc1as 

to him of the decision. Tho:s•2. are not I think miti:gat:ng Gircumstanc,es as 

conte1-1piated by tne Rul1e, The discrntion ,nl-,ich is corrf·arrGd by sub

par.::L (b) of the z:a11Hs Flul1:J'° does not appear in sub-par;,c:;,(a) and ! do net 

think th2t the Judges can be criticised i'or t:·1e 'Nay the'\' 2r,.prnac 1·H2d this 

aspect of the !Tlc1tter, 

Then lt is contended that the Judges were vvrong in that 

they failed to gi\ie the plaintiff the opportunity to be heard ln respect cd 

all r:ei,evant rr1atters of pena!t'y'. l propos12 to rr:3turn t,Ji ·(his grcund and 

k~2Jve it at this SilB!;Je unt:I ! hmle dea:t vvith the o-i:her rr:.att2rs on ,'V'l"'.ic:h 

r13liance is p!ac,ed, 

It is coritenci,3d ·:::--iat the ~'udg1:is vv,ere vvrong in tha-! thev 

f2iiied 10 sta,:e the proper bur,,::en anc! ::;,t::ff'.dard of proc,f appropri2r:e to the 

partlcular cas 1a .and tr--:at in a1-r; ev,ant, they failed to obsen,e berth. l•/lr 

i3illinr;1ton cot1t,2-ndi2.d that it vvzs an obligathJn of tribunai.s :n the position 

o-i' the 1:1.ppell.ate Judg,9s in this case, cc, m21ke ht elem "that lhey had 

applied the burclen and standard o-f prnof which :i-i acfrninis-r:r:ative la\N is 

appropriatrs to cc:1sE:s of this kind, ;+2 p1~:t an r2.rnphas:s upc;n em,:1 I a,::ce1:r,:, 

thErt th,e burd12n of proof is o:·1 th,s pr·o:s,::!cutio n E,nd that -chc ::::Te: nd ard of 

proof, ,Nhils the civil stoi1d.2.td, ,T1ust take into E1ccourrt the ssr1ous1"':ess of 

the all 13ga::ions both in 'themselves and in the eFecr -,vhich tr,eir 

Mi Biliin n cont2:1d(::d first that the de .. c1E1on \A1as f!a,,ved 
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the greatest concern. It is contended by the plaintiff that the Judges 

were wrong in that they failed to give the plaintiff an opportunity to be 

heard in respect of all relevant matters of penalty. There was a dispute 

between counsel as to the factual aspects of this contention. Clearly the 

question of penalty was raised in the submissions made on behalf of the 

appellant Stipendiary. A perusal of the transcript makes it clear that from 

time to time, comments were made as to penalty. It is the case for the 

defendant that the question of penalty was at all times before the Judges 

and that it was appropriate for them to arrive at a decision in relation to 

penalty because of the fact that they were substituting a different 

offence for that which the District Committee had found the plaintiff 

guilty and on which they had imposed a penalty, but that does not in 

fact deal with the principal concern expressed by the plaintiff. 

I note that from time to time in the transcript as recorded, 

there are references as to penalty, but it seems to me on looking at them 

with some anxiety, that they almost all tend to relate to the principal 

matter under consideration and that was the way in which the Judges 

approached the matter, whether or not the matter had been determined 

by the earlier decision and what ought to happen in terms of their 

ultimate decision. There are a number of references by counsel for the 

plaintiff to the fact that it would have been appropriate for the matter to 

have been remitted to the District Committee for determination. The 

transcript itself indicates that having heard all the material which had 

been placed before them, the decision was reserved. The decision when 

it was issued, dealt with the question of penalty. There is nothing 

comparable to that which occurred before the District Committee where 

once the decision had been made the District Committee sought 

specifically, submissions on penalty. 

I have already indicated that there is a dispute between 

counsel as to this aspect of the matter. Counsel for the plaintiff at the 

hearing, who was not of course counsel at this hearing, has filed 

affidavits in which he specifically indicates that he had approached the 

matter on the basis that if the appeal was allowed, the matter of penalty 

would have been the subject of a separate hearing. This is what had 

occurred before the West Coast District Committee. It is what would 

normally occur in matters of this kind. Mr Ford submitted and submitted 
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it is quashed and set aside and the matter is remitted to that body for the 

hearing of submissions and the determination of penalty. Having regard 

to the circumstances, since I have directed that that part of the decision 

which relates to penalty be quashed, the plaintiff must be regarded as 

not at present at least subject to the suspension which was then 

imposed, that being part of the penalty. The matter will therefore have 

to be dealt with by the appropriate tribunal in the appropriate way and 

ultimately it is a matter for them to determine what is an appropriate 

response. 

All questions of costs are reserved. 

Solicitors for Plaintiff: 

Solicitors for Defendants: 

Messrs Deacon and Tannahill, Wellington 

Messrs Bell, Gully, Buddle, Weir, 
Wellington 




