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fo 2. judgxnent 

,c.kJiver,ed rn:i 13 July 1996, l\1as.u:r Gambrm ;gran'.:ed foe <1.pphc:atrn.n,. struck on, !he 

The plaJ.n·:iffs havi;., 

vvz1~ 81:11.1ck cu': on 2 .A.ugust 1996 '!J 1~caus,~ the pb.haifts or 1th1~~ir c:;::i;mseR failed tc 

appear wlnn th 1,;: appHce.itit'.::1;n: 1.v:8:s caHtd. 

Shir.:,e tht :ie,aring before: th,,; 11,ifas:t,e::, 1lhe plaiJTdffs,. on 21 ·Oc:itr)ber 1996, 

f'ilec! 11 for:rh,::.r at-:aern:J.r'i statement of daim. i,,·Ess !1,'iiBs is jl'rn!lfic;;.d iE h,.!r obj,1;,ction 

The pfaintiff:s ~.n;:. tlH:': ,;ru,;;1,ees of \1\ ttn:;::ri; kll(PNn as the F!ote; Fam:Ry Trn.r,rt 

As trm,i:1ees ~h,;:y ar,:.:, m1rnern of land situa,ted at 1f'e Atatu Rd, Te Atatu, which there is 

By d,eed of lease ,dat,";d 30 June 1981~, the trust 

lieased the loctge to the first :CtefenuJan1L In 1938 lhe firsi: ,:k:.fondam sold th:: 

The plaintiffs agreed. to .3• 3li.rrencler of tlb:e 

Cou11tryw:ide Finm1ce Ltd, v.rlw hre:Id. t\ first charge over the: :c:hatttls c)wned. by 

A fest days bter !he 

The plai:nltiffs: al k:g;-: 

r:hat ,m tlua 8al~, for which. i.he purchas,\!: pri.,:.::e '>Vas $415,000 of 7ihich $200, 1000 was 



,:, 
.I 

)'.)aid ,.n (:~,sh. tht; 'c1aimir::,e h,e:ing ,11rnt by a ,r,~ndor rr:;:,rrigag,! of $200,000. 

P,::rformanGF.: c1f the 1~189 l,ee..s;:, ,;n;rn gnara:Hit';•;:.d by Mr ~1:";K,~gg, a ::ifr,.e.r.(,i/r of 

Pro ::lu1;; Uo 1a, 

On Sept~mber 1991 anandcmed and 

ivir l\ik,K,regg ha~ been &.djudk c1,t,~d b.'1.nkrnpt. 

Th,~ pla1n,1.ifi's th:~:n rr~•,11 thl'!- rmshw:~s unc!,er its: own n11.anag,~1D11er.,t uutil it 

::,old. t.h~ ltmsin,ess 1,J11 22 .April 1996, :r;;nn1ting a ne,:r lease i::e fhe purchase.r .f(t:r 20 

yea.rs comrne:ncilng ,;:1n 21 )1~;:::;rlJ ;;9915 C'tfo~ 1995 k:1se"). 

Th;: p'lahHiffa' eh:iin1 ag;,]inst the first ,:1,efondant as ie<;sec ,imder the 198], 

J.e.asi:: 1s ba,sed on an ,rllt:gntL:m thnt the first de:fendant rema.inedl Hable for 

paym,;:nt of all tTI1e m.oni,e:.:: due \HJ.der thRi:: le:lli3r.: for H:1e 1:vhol:e o,f the. tenu: of that 

l1;;1;1:,~e. 

c,tkuhb~d at :the :rate of $90,000 per anmi.n1,. the renLal dv.e under ·;he 1938 leas,;:. 

Th,e plaintiffs then giye credit for v::iriom: amounts it has received by vvay ,o,f reJ1i: 

1m:kr d11e subsequenc: lieases tot:JllHng $51 L602. 'fhe pfai.nHffa' ,:;fai.m a.gainst the 

first defendant is, for the: ')ali2:nce o:f $178,315JW plus i111tereG;t. 

c~den.danw ''"' g1:raran.tee te 11he lefliSior th,~ due 2,nd p1.mctual p~ym1:.m of the rent 

hi~i·el1y n;:;c.e.f\11e:d and. 1.he rim:: and re~uh:r performc'.nce of £11l and ei,cll of the ssdd 

ccwenFin::s, .r,gre,eme:111.s,, declarations .:ind cond.i1:ions The second d(;'fendan1t's 

dhninlt,hed by any r.ons·erH hy the plaintiffs ito any as:slgn,T!el1L The plaindffs 

!n her j1Udi:grment tile M,tster rev!:~v.red the fac!ual :Uistory :1md th,e basis 

i~:cu:m whi.r;;li1 the claim was brot~gh1;. 3'.h,e: r,~cords: Jm~ in the com;:;e of the hearing 
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But H \Jita:'i' her tmbmissi.cm that iht damages sought. 

For pr,esent p11.uposes I 

S'.iJ•;; condud;;:d fo:c the 

t,,h,:;. also ,;;onduded !]11 at the 

lH)unal n,,eam.,·:·,:;; of dl.arnages because they are s':':eking d2.mag,e:;; that arise from the 

ilnto account the: payment~. ii: cou:id have r,e::::,;:.ive.d l.rn.d the p!,dn!.iffa ex,~ids 1:;d iw 

rights agai.lnst the piatnersl1dp uli1der the 1939 Rease, 

The ribfatlff:s, fono~xi1:g the bre:ich of the 1938 k:as,e,, ·v1:;;r,e 1n1,c1er 2ir1 ,r.1b::igadm: 1/:i 

rnitig<i,te its losl!,, whkh h ai:ten~.pt,ed ff1 do so by ,enterh1g in,i:o the 1989 k:i1se. That 

:lh:fat k~ase ahm faik:d doeii' llOi. in 1ny view remov,~ thi~ right ,Jf the pL:i,h1tiffs t,,J se,;:;•.Ir: 

!o ,enforce the fin.r1l and sf.:cond d.rfoz1d.ants' olbligal:ions nEdr.:r the: 19gg l~.z,,,,~. The 

thre an1:r!r1mtr, H :rc:er.:iv,edi from. the 1989 leas1:;;. 

$95,000 received OIJ i:he: gn,:12iti11g of the 19g9 leas,": E.icd 1.l1e $3r65,00·'.) H re1::eived rm 

th,~: B;rant wf th,~ 1996 :lez,s,c:, znyc,lv,,,:; i,s[mes of faGt tlrn1'. cEr1nort bt properly 

As 1,0 thi:;; form.rer, 11:he pianntiffs chim 

01.H ,of .;he cas:1 payr,1era the p:1,rtners,hip r,-:;celv,ed from P'rndu.cd,un of $200,.000, 

:mly :ii~15,000 w:ils paild to the JJAahH.ifJL 'n11~se mre m.1Hters whid1 v1cmld ne,~d Lo b,~ 



Sn1ilarly,. whether 

the plaini:.i£'fs 1,V'';H:>:, pun;~umt tr;, it1: ,jut::,, to mil:i;gate lt:;, los:~es, bom1!d to sue the 

pr•.rtner3hlp h1 respect r,t ::ts obHgatfmi,,: und,cr the 1989 lea.De, ;s al,rn a ll',aUer :that 

o.:;1,11 fJU!y i:H~ dt:termimed al't.e.r ~- fu;] heidttg and de'terr:rdnation of the facts hy the 

c.i.:;1:tenti0n .fo~.t ,:::rr:;rfit for this ,mmnnni: does not n,ee:d Ito be given ber.;aus: th,0 t,~nn 

of the 1996 ka:se ,Naf, far kingeF than ti1e balance :of ;:he ten:::i. under the 193:~, leas,e., 

H mi,y 1);~ that tile plaintiffs are: bound t1J giv,,;'; r.:rndit fur prnn of 1hait payment hut 

h1ade,quale: be.,c1use (111 the slat,:;;ment :~1f clnim r,;1mtain:~ is, ari.er 1.1. reciliJ.,J of dause 

42 of the., lS:•8:3 ll•~.H5e, the plea: 

'The 3ec0:nn defem.d.[;,iBls t',S cove:namtors :"enrni.nc:ad lirtble for any lo:~~•, 
~mffored t y thie p"ir:11.i.nHHs rm lar1dlnrd en :s,ccount of thr it'epu 1fation 
of Hhe 1988] !ease by I_Bocon]o"' 

the gtatei:i1ent of daiur1 as a wl1,;:1,k !s ,;ll,ear mGnely that rb,::: :nL,Jntiff i:; s;~ekh1g 

fron1 the second defen,h:mt:: damag,e,r; ,e.qua1 1:o ti1e fir:•~:t defenda:.r:n.'s ~iabiliHy tinder 

the 19~;8 leas,e. 

dite. £;i!aintiffs ;:i.re •enfrikd h~: have aet,~rmined on ~1 fuH .:;eanng. 

th,e defem:'fani:8 rely ,can onlJ he )Pl:rop,erly dlf';tennlned folJ,cnNlng ri full headng. h 

foHows: that che stat,e1111eil!t of rlaim sh1)uld · not. h,o.ve been stn1c:k nuic. The 
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r(~,~/ o l;:ed q. 

A, though I have 

ir:miduded truH. tlle jpliahi.tiffs hav~ ii. good r;·.ause c,f ::i.ction, I can 1;1lso apprr.:cfate 

Ihat i:her1e should he s:uhsLii,11Hial merit in the. ,rk:Jce:r1ces n,r:ised by th,e rlefondant~. 

In particu'c'lr, (l11e p!l.stintiffa m21y r.~.-en hav,.e b,,::en in b,;:-eich uf 1.hdr duty to 

mWgalre by Za.iling lo ,::mfo1\.:e ih1e tr:::11111.;1 of the 19:S~; le.a3e r.:,gainst t:'.J1,~ pariners!iip. 

To do ~i{i1 1Nmild require h,{r lHu!.for to rresl.gn a:s! .:1. tmstee irnd ~!. further ind•::1J;:nd.ent 

1 a.r.c. informed that d1e other 1m:.mb,;;.rs Jf ithr: partnership 

They :rn ay ",;veH he pri!p.ared to r.ec.ogni::;e that a 

r..::ou:1ct is not lihly to Rook kindly •~m, maldn~r the gu,trcrntcn; of the 1988 l,;:a:;.;: fo1.bJe 

Vlithm1t taldng: int'.J. ace.;:m11t tl11:. lfobiHt~.r that the partn,ership ~.,lso ha::-: ico lhe tru:~t 

Thr,~e Ci(J111sid:erations, together with tIH:, pa,ymetHs that the trust have 

rec~i-,·,ed cm rche twc, :,;ales of lhe '.!Jusl.nesses, imdicat,~ to :me i1.h,H this is :a. ,::::ase whr;r,e 

f.-fiss MHls, aft.er ob!La.i.JTih7.g l.n;~tructi.ons, l:,.r::~ cordirn:iied. thal the sri;.~ 0.:or:d 

dd:,endanln ·,rm .Hgr.::r;: to « m,r;:;i:lcation. tvlr T1.1rr~il. haf, :,,aid that he wm reconnnend 

h ani:~ h,,~ crn:1Bidie.rn h likely tlnmt lrhe trnst,ees YviII arr.::epi: hif: reco1rni,Je,nc),Mion. 

'Nc,uld jorn Mr Bufl,er a:s a third pa:rty and as 1 :member :Jf the partnen,Jrnip that 

,:;ntern(3 Into the 1989 ka:-.e, h1 respect iYf what lh1:: ckfend,rn.ts w!mld claim is hls 

fb:tun::s regis.trar no1,:.' to eb1tain n date for a dl2r,.~ctions confer.c:nce som1;>: time aft:;'r 



The plairrti:ffa are. entitled 110 c:osi3: on this applkation. 

mediath:m ii:; u1w1.1.,cc::esslul, the 1r:osts can rither b,~ fixed :nt thi; dfrections 

r~forrnd bz~ck to 121,;: 1!:o fix. /h,~ arn0ul:Jit of the 1:0:sr.2;, 

be givr;:;n w che nrder for :::nsw nui.de by the Mz1:~te.r. 



A? 77/97 

BE"f\VEEN 

·10 E~ 1 :3 June ·1997 

M ! Sewe!i for P1.ppE:diant 
,J it!, F arl:sh for Responcl:arit 

a,,-. . ._1·11·•-:-1t;1 ~,1·1 ·r·,1·~;1" '"'"'1E'1~•ia1 i,::,•2,' IA t' 10 ar•ri,e· al 'r 1·• -ri1,=, (\QIJ"'' nf J"' !'"'"''"'"' 1 P' l!'C'.'I )''>:··1t '('· -~·1,4.c:1 ()) t--'.t'"' _,..c,, ,.._a., ·.Jl1 ,,~!-- ~-... ·~ j,, _ _.,,_.,,,, .... f i ... •··-· ,( ., c,U'. t..,, .. J ... , Ji IL o..J. ""r--'l• .. ·1 --.,·CGJ -- .,,;,.,,4•CI; ,j L ,:;' ~_!) '\•'-

reheai· the drscision of this Ccu,i on ·16 April "! 9Sf7, v,han::::by the applic·anfs 



proceed. 

Before turning to tile lssue of _1uriscliction H is nr:302:ss,[~.ry tc:i say 

sentenced in U11:°3 Oi$trict Court to 'l E, mon':hs irnpriscinn1ant upo;-; each of tv111J 

charg,es of driving w:1ile disqualified. J-\t the sa~r1,e tlme he was also disqualified 

from driving for t.:i period of '12 rnonths. importantly, .:Jn,s of l:he driving "Nhi:,a 

clisquaHfiecl off.ence8, hacl been laid indict.:::.b!y\ a.nd th,e .Ji:her or: ,1::1 sumrr;2iy basis. 

The inc:lctai::le matter ra!ated to evE,nts ai l:wer-car9i!I on e D,acember -1995. Tn 

likewjse pl,eaclec! guilty" Fol!ovving 11is 31:mtencin::.,i tr1e a:ppiicant appealed against 

the sentrenc•3 of ·'18 rnonths irnprisonrnent by fn!jnq, ;;2s "VV2lS riequir,ed, n~tioes of 

-~•or1=-·a' in 1···n,ci r•:"'·L,,·t of Anoe-.'::1·i iJ"' 1·1~"~1Je,(·"'· ,nf ~;1,,,~ ·~~,·"'n'.Pr·•ct:::t cJr,, '·11-1•::, ·1r·1,1j·1,·:·L'·al""~e -o,j_ r,-1,_..,,.l~ •.. ._. 1,..,.r-1_ ~, _ ,1 t·J ,(,,; . • ·-·~u ... ~,,..,,L -... L~,""' 'I..,•~ 1~,-- 11.,..., .• ,...,J1: l .c \.,; ...,iL ~~ 
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submissions by facsimile in support of his appeal in the High Court. Such 

submissions were in the applicant's own handwriting. I have read them. In large 

measure the submissions refer to the fact that legal aid was declined for the 

appeal and that the applicant was handicapped in securing funds to arrange for 

counsel to represent him. The submissions contained little in the way of 

argument as to the merits of the case. 

On 16 April 1997 the appeal was called before Holland J. The 

Crown was represented by counsel. The notice of appeal was endorsed by the 

learned Judge as follows: 

"Appellant has submitted his plea in writing. 
I have read the submissions. 
I agree with the conclusion and reasons of the sentencing 
Judge. 
Appeal dismissed. 

AD Holland J 
16.4.97". 

The notice of general appeal upon which the above was endorsed, referred to 

the offence in respect of which the appeal was brought as: "driving while 

disqualified (2)". I have considered the papers relevant to the appeal hearing, 

in particular the notice of general appeal itself and the decision of the learned 

Judge. It appears that Holland J dealt with the matter in the understanding that 

the appeal related to two offences of driving while disqualified. Certainly there 

was nothing in the appeal file to alert the Judge to the circumstance that the 

appeal related to only one of the driving while disqualified offences. Had the 

true position been apparent, assessment of the merits may well have been 
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Court appeal untH tr;a~ in the Cot.Hi cf i\ppeal h2d been hec.:ircL T:1:s approa,c;h 

would :1ave t:msured th:::Ti: 'the ilearinq \vl1ern the 8pp!icant ·1JVas tc have Uva 

bE,nefit of r,epr,es9n'iation procEH:>decl 'iirst As it is, the appeal tc. the Cou;i: :.1f 

months imprisonment IY:ls be·en upheld in ·ihis Cou,1.. In il·1e:sf~ circumstanciss it 

i have be,?n r:sTfJrred tc, ce"tc\ln authorities ancl consldered further 

HagLstry, ·18 October ·1 ·~:184. In tile former Doo:;:Juf~ J vvas faced w1H1 a :s!tua1ion 

Q•2r.eral ,appes1I to "ex&rcise any peiver t.hai th1:1 Court whose ,,:fec:is/on is 

a,opeaied 1::1,gainst might have exerciseo"', p:rtver to ;]rder a rer1aar:ng 1existed. 

'"·· r,;,.'1 .. , 0 .. ·1·1·,·1,, ··~f -~ri i,•,·f•·,,,,,.1.,,•"1·,;c ·1 ·J·r r.•'"'r"o1~1•1·11· d1 'U 1"'.-::1 ~"-:J L..· co\!~ , .• ~ t...,ti1 ,c, ... j 11 ~ 1., .,,,u ., . . c::, _i. 

!n Spenccu lKrvvra,1:2,r, Hol!and J professed to f;irav1a doL:i:)ts 

I 'l ti .... . l ' . . ,I' • t . I . ;· I \ . ' 'j wne(ner · '1 18 t,oun ·1c3a HJr!3,'.)iGtton .o nrant a ~e.:ieanno 01· an fff)11Jea vv,·1icn ;: .. , ,'1 ,_, 

1·1ad dismissad. The Judo,e held u-,at 1Nith du,si n::ispect to the viev.r formed b\.r 
- ' J 



D i -- r-1·· ·• i • -~ I · · r , f ·· · oogue ,J n vvas c.n ·1cL;•t ;c s,;;is, nmv, aher a case 1:a,:.i oe:?-i"1 C!::.p:JS6Ci o ~30 tnat 

there, w,:-1s no lon,3er an 2ppea: be·;ore the Court, s: re,i·1earin~:: ".::ould 

• h ~, ·. "'t'n ~ .,,~·~ i ·tt'' r·)·· t ;,-t t'-· ··t T'·~·t ;_ ., 1•1- .,t,·- "" '"f·"a ,:, t ·>· i e a.: .. fl!lg ,r.11 1e c11a1 ~•.;;; c11 ,e L is r..... ~,Uc.Ji . , i lc., j,'.;j ,3,,i1..,,g,.:-, !I::., a1 1, .• r ~Jl, 11 om 

,an1ploying ~hie section to order ,a n:';J'1earing of ti1e appeal itse!f af::er a dlsmiss;;d 

Counsel aiso ref1,;';;rrecl tc1 Sherlock v Poflc.e [·: Sl5B] NZLH !:i26, ~1 

in thait instan::;13 by sbandonn-:,ent by the appi::'!llant'::; couns•:?.! in 1:i1ToL Thi9 

Judge '>NE1S influ:~nc,1::1d by English author:ties v,;r1,er,e .sin abandonment r1ad 

occun":KI as a r·ssult of cl misappreh1si1sion or mist.ah:e of fact But in Fl v 

e ;;,1·li,er '1··,c,.'{''11·~:!.\ nf ab;">l')(l,o,'"1t"1·,,p,·•1·L F\JC>',·"1 H·•,eJ,1•"·1 il' '· 1'·""'Jlrl !"€1 neoc.•:::s,::,,,,..,,,, ~-.r, fir•1,.J ,..;:4 ,, J ' •--•·,., l,_y • •,'..:l_j , ••• I 0;_, , • ,,_ ' <J <.d .'t._;, , PJ,. i,'V ».J''- ,.,, ,,.,) ..., u _; ,_, 1,Js_.,I~ ,_ JI ,.,..... J ,J 

something amounting t.o mistake cir fraud ,r1hich 'JVouk'.l enable the Court to say 

.. . ' t1 't rns;-rw3sa.1 en ne m•en s. 

("i 9 77) "l 08 364 and Harl v PoHct~ P.P 'i 26.192 Auc!dand R1Slgistry, -; 4 At,gu:st 



ie:soective:•y, . In each cE1S6 iurisdiGfr:i:1 w,:?is recoqn•s,ed ti:, order a neihe:arino on 
I, ., ._, ,~_j 

Tl1is a:pproc:.ch also :1as no application in thra present citcumst.s,.nces. 

l have also considered, arKI re~121r,j as rnos'l i-el-evant, C1e (~'.ourt of 

;ll,.ppe2.l decision in Fl. v Nakhla (No 2) 1:··1 fl? L~l ·1 NZ:LR LJE3. The app,e!lar:t 

sougtlt to sei as.id;3: as having been given per inc.:uriam a decision of U1r1 Co,Jrt 

\/ar.,ous ,grounds were ar.tvancecl in support of H·,e application rn'"Lsinfl from the 

rrn,::1,nner in vi1!"iich tl1e Court of Appea1 had clisrnissec! trie ganera! 21pp(aaL 

1.'"l '_, .. , t>1a·t nr1t''.I;:;, ~':l iu1jc•r1·1e,•,:• n.f: fr·j,.::, ('0•11 1•1· '1"1~1,:,, ;~,,e,,~.-, ·iir·1•":l'1·,, ,·:::,r•L· ... ,,.(4P·d t1ne ('",~,,urt 1'c::. \ . 1.M '"'°''I' 'nuo-- ,_;;;'( ,'.i ~-:J• 1-. .J._,, l,i \.,_; .__,, -. :: i. ',..J,,c'J JJ ._,;·.,_.,/ t ! oC,, J, I'--,\ .. , •~ ,._,,-..,! I.., l.J''-'•' • '""-'' 

functus officio 2.1nd its inhen=,nt oo\v13r t,:, varv 1ts lucl::m1~mt js lost, but 
,J .. ~' \,,,• 

(2) tl1E; Court c.fr•t'Jays has ,2! pmver in lts inherent jur;sdiction i::o si~t ask'1E: iis ovvn 

order if tna.t ()rel.er can bE! dascribed 2is a nun:ty. 

The oosltion in this Cou:-t c:Em be no clifferen1:. 

(•1·1,,-·rni,::,•~s P,·1e "3- P'~J""al r.,7 ·11:•s::'. ~,1,•c-,r'1·1-:,;; i1~,.,,-1 1rv:::. "'·1ar·aL,~fe·,-·1•<::t 1d '.,:,c, ,;;i flLlll'1hr '"'ll ?c·,-·,--11-~t ,,,:; ...t ~ l, ., .. J I f' i;;_-;; '...Y.J ,.,:;;,J ,I J ,··V i,,,_.,J tt,,,•C.ll J,., V i...~ !) J. ~ •c_,;C(., ,.,,.,·1~.l Li1 , ;i,.J ~,.)', ~:~ ••.•.-1;,,,J __.,I I ·•Jr1 



V 

one 

{ 

can iJe re9a1Tied 
tc, 

resu!xing 



,. ;~; t'1'·1r::.-r,~,t-1Jr·e a--~)r,rc---,r·1at• fr; o··c,'ec r1·•,;::{ ''t·,,,:-; c!;;iri,:,'tru"n (",if '"r,1is C'ciu· r+ JI,. a•,_~ .,.,., V .__ _ ~· l•~ •j-J · '--" ,,.,_, ...,_ J J ,, ... t , •• ,t I. ,,.._, .,..,.,,n.;:> J ,_ .~ ,i t. ;; ,J ,,. 

set asicle a:; a nullity. i dirnct U1at Ii"1a appea! b,e reheard, but not bo anocBted a 

disposed cf by t:·1e Couri of A.ppe,'31. It m:~:1y crf course pr,Jva to be the case thal 

the appeai 1:o this Court is renc!er'ed effectivaiy rec!unds:nt, but only forn? v1.d:i tall. 

So!icitprs: 
Gii,·)~' •• C;e•rAlu'i'l C'"''"1''";t:f(,r,,11Lfr1~111 f,,:,rr l'!,,.,,.,,,·;c"1 1•1'~ 

LI:.. 'Jc:• ,,J "',('!J\..1 'J J I P--;!l .,J ~ , 'lt,,..,i J J '<.mi ,f \;:--~•r:- ~ .,c; J it .. 

C'rnv,,··1 ,::c,lici[' ,..,,,· r•1-,,,,•;~t.~l•1L1'rCh -~·,1· Qies·rJor,,,,.;e!'"''0 
--J''.I ,_. t ~..., ,u, ... , v, i ._,j .,t ~~-··:.."'A.• _,~ ~·-• , -"'·, r , .... i,,, 1·.:. 



THE OUEE:N 




