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By a l"l,r:Aice of A .. ppEc2:tio11 dated n~ N~1vernher 1996 thf, plaintiif applied 

,:;:x parie to t!li~: Court :for i~siton Pmer orders and subsidiary orders for the 

purposes r.ppearing from my judgment in resp,:-ct of tha.t appfo::utim1 ddiv1~rt:,] 

on 22 Novem.bie::r 19~)6. 

l. l\.n interim pr,.::s,~rvafo:m circler sub'3istent to fbrther order 

'")! 

r ... e(:'.::i.,--..,,~11n 'tlh· p1-~·,,..,,·1•:"""r•'il "'f' ,,:.".l.~::..ct'wo•"'l,l1J'.',."t· rer•;r•,w~'~I" l0 ll ··1··1·4 0, 1:'"'f:'"'l'-':l,'·~'l>r /")f t"'.,1 .,:, 1:c, ·,:. ;:;, I ,I,;:; .1y~,.1,,d,1 u 1..,,1,~~ ,,,,,, .,_ ~ui,,c, ..• ,e i)l,,}\,\'I,~ 1.,, 

oossessic,n of the ls~ or 2nd defr:nde:nts reb.tir.g to sah:,s ,:Jr -' ' '-

marketing 1}sage pa.tttrns and !c,gs of ,,:ustorners of the plaintiff 
'Nhc,se services :;:ire provicled by \Vay of telecommunicaticns 
net-v10r k opernted by the l st defend 2nt. 

As, intefrn }r;junction sebsisi:ent 1:0 :fiu-d1e;:- order restraining ::he 
f;t ,:tt1,d 2nd defi::ndant frcm deleting, exi.:it;nging., destrovina or ,..,,.. (..,. u- cl -

alt.~,-ing the physical electronic records in the pov.;,;;r or 
possessicn1 of the st or 2nd defendanrn relat;,ng to sale3, or 
marketing usag,e patterns and logs of c(istomers of the plaintiff 
vvhose service::, are p:-ovidecl by 'Nay of telecornmunications 
netv✓ork operated by the l st defo11.dant 

Subsequently the defrndar:ts app!ied to resGinci these orders ,md in.,·, 1'.Iotic,e of 

Applk,£Jicn for directions the plaintiff ::ought, r.mo;,gst other orders, ~in 

foteri.m order nestrainin•1 ·-· 

An areend,:d Stace:meni: of Clairn fil,,:;d by the plaint1ff pnv.::eeds 011 caus1::s of 

. . . 1 '. . . r,·•1tf.•11.1·n ll'tb=-r ,·,: ~,, .. l·.,.. ·1"; r «·.·•1n '1 ···a·(· ,rv·· ,: ., .• , .Ii.it..,].,_,,;' JJ..L . ,c,\,,•._, ...,. . ._, ,j, \_J j {i~.t_;J, th, 1~,Llt,_;ll,.,, J!1-o,J 

interC{.Jm1ection a::;:reer~1e:n t impo5ing obligatfons of ccnfid~ntiality on the 

plainfrff and on the first defend::mt in ,,:'.onnection v,;ith the provision of n,~nNork 



•~ror,·\,'11'',P,,,,C., b' ,,,, 1\,:le•"'f'Y["l'" ·tr) j'~,·1P·•1· 
..,.,-..,. \t -~· '.;t ""'".-,.,_ \,_..,-·v · 1. 1.. ·1, •• /Jl'""'i..-t.-, The general b ackgrouncI 1s 1raversed m my 

'l,'1 . -•+• ' ' r-1 ". " 'II" l 111e spec.1Hc prov1s1:n1s ot t11e mi:ercmmecnon agreernent entereo. mi.to 1:;,et·1,reen 

and 30.9. which ::JJ",;;; in. the :fc!l::i':,r:'.ng terms:-. ~ 

3,lj_5, l CLEA.ft Rgrees to use all rea~·onabl1:i r;::ose to 1:::nsure :·hat to ·,he 
extenl: th,n CLSAR ,:::ibtcdm: any Telecorn Ccmfid,tntial 
Cuslomer Infr::rrnation such informatic::1 shall riot be used by 
CLE,b,J~:. flJr sales i.:1r mfarketing purpo!:e:3. 

JOS2 Telecmn agrees tc u~·e all re9'.sonable :::::,re to en3ure that to ihe 
extent ithz.t Telecorn obtalns a:-:y CLEAl1~ Confidential 
Custo!T,tr fofcm.nalion such inforrM1::i,,'.)n sh,,ll not be used by 
TelecoE1 for szJes, or nnrketing f.''Jrpc,st~ .. 

30.6 fc1r the avoidance of cloubi the parties ackno,vledge and accept 
that nothinQ" in Chrnse 30.S is intended to prevent a f)artv fron1 

.._, • ,.. d, 

J!l7 

utilising any information about the other party's customen:, 
l .. , I 1'' 'l" hfi , 'I vruch is generat:::c :m,ety ;.v1t11n t e rrst party s ovm r,etv,;,,Jr:,: 

fhxn its own re:r:ords. Exan-11::le:3 (which are not iniiended 1:o be 
,,:xhamtive) cf the ,cffi:ct of this Chau~:,~ 3G.6 are as fo,l!o\v,3: 

~1'l•1p J'lc''1"j'lA•:: :,c'.J,n·10',ly"'erlc·p. t!·1a·1'· 1·ri ('.P•,·ta1'11 r·irr'."1' 1 rns11·ar1/'>e•~ l"'11""!1 ,,.11·1•"!"•'; 1,,,1 _ .. l,J. •-t,,.•.,1' •0-1, 1,..1_ •-' J -1;~'""' ,_, I, ,c,;,_ -'\o.il, ,,.•u ,.,.,..t,l~il," \..,'o,l,.J lJ :.c,,,1JiL l•~f t_J 

e,f rheir :·especfrie st~ifrs e:1gage in multiple mies or fimctions 
and ,t par[:y sha!l n,:n be deemed to have failed to take all 
rea•;:,om1ble care not to u:;,; Confo::h::nticll Ct•st,Jrner Infr,rrnaticm 
fr:ir sales and rnasketing purpose::; meret:,,,- b1:::caus,~ Confid~ntia! 
Customer frii:<)r;naticn Is pr)vided tJ ,:. per.son ·vvhc• has nmI~lple 
roles or functions (cme of which is s::i,k~s or ;marketing) fbr 
purposes other than :,·1:i,les or marketing. 

30.8 The p::utie,:; ackno·-.vledge that breach by eitbe;r of them ,:,,f any 
pf ti--1P '1·1rnvi<'i<)PS of f"l,-,, 11 u·,:e ~o .:;, HJ"'"' ('a1 1r.,,c, 1·j1P ,(1t'l-i"'1· 11a1·1···, 1 ,.,· "''" ,.,, .• • ·~ ',.,.,., .... ,.~ .I.. ,,__, l;,J,,...,._._, •L- 0 •-- UJ ,.,._,_,,.,-,.)....,.I!,,•,._., • ''"' !..~·' ~,,Y 

damage for which mor:etary damages .,,,10u1d not, by virtue of 
Ciaus:;;s 2 ! ru:1d 21, be available. Hc·.;11,:;ver, th;: absence of a,,y 

1 ' j "'I 1, 'l 1 • • • • sucr1 ,:!am'.!.ges s ml n,::t oe a oar to a party seeKmg m1unc::t1ve 
relief .. 'l,;:rn;nst the br:::~ach oi· threato1ed l::reach of Chnrn1~ 30.S lYT 

~~ ~ 

the other, 1n add;frJn w any other remedies tbait may be 
aviina:,lE:. 
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Vario;JS Items oi' correspondence record concern on the pm."'i: o:f Cle,a.r that 

confidr::ntialitv prov1s1ons arid the 

anxiety 1;vas, exacerbs,ted bv ~1 rep,~,rt 1.11 the Infot,:ch s:c:tion of ([he Domin.ion 

p1iblish,x1 on rvionday 2: 1 October 199E, a~; mentioned in 111y judg;rnent of 

22 }>fo~lernber. If in ·fact Tel,::ccm1 h:a .. d a custcimer service corffq_:mter sysk~1n 

l . l . ,., ·1- i i ·1. l } .. ·i ., w m; 1 ,!fl•r;; 1ts :..c<::rv1ce:;; st,d: · t1H: r:omty to /:raw I: ie customer dat:2,,,.1:as.e t1.:1r 

·,1, , ., ,,._ l . ~-,1 ." ·• h caLmg palt,:;ms, 1c1entrt:y customers 'N :10 are using C ear a lot, ano target ti em 

for fl1e ';°'1.rhnback' campaign, thert 1Nould sttm to be a palpable hrea,c.h r.:f the 

confidentiality ornvision5 ;::b,cn;e referred 'i:o, kly earlier ju~gment c1c1;;epted 

there vva.:~ a sue:cient basis for conc1:rn for /he purposes of Rn ex pmte 

applicati:::m that the report':'d system vr;as in place 2-nd operatiorrnl to justify 

preserv.2:tion and injunctioH orders which v11ou!d have the effect of pres·:rvfog 

records which might disclose whether in fact Teiecom "was operating as the 

report s1.1.gges!:ed. 

In supp:n:t cf it:; .Application f;Jr Resci:::siJn of the l'-Joven-iber I 996 crders ~md 

iE opposition t(_. the 5 I)ecemh::r 1996 A.pplication for Imerim InjuJ:i,;;;;tion, 

Tel,e1:;cm has filed a number of affidavits fror;1 senior persoru.11.el inclndh~g 

0:inunercia,l Issw':'.s,. 

and l\1fr K.JJt Caln'tJin, a Servi:::e Repres;';rltative ,:it the Reslderitial 3ales and 

Se1t1,·i.ce Centre in Lovier Hutt In :?rddition. an atiidrrvit has been s·;\fcn1. and 

filed for the first defendant ]. .. ,, . .,. 
'-'.1 

Inform:rcion S:ysterns, • 1 1 
IS f·eSp()[1~;10}.e fnrt1JI°' ·'")"'" 0 f:~ii 1·'11~r1:iCrer-11es,1l· ,:,·»d ~·--''· .1.- \,. V\.., c .. l L d .... c: :c.;, ....... ..,_.t i:.u,_.._ ... 



Tdecom has three principal cornputer svstern:::. beinr~ its lVIarketiI1Q: Decision 
.W- 'L 0,, ; (,.., Ctc,., 

hi l d ,. "r ·1 , " • • , , • • 1 d' \V Ci! manages recor, s o,: ,. e1ccom s telecomm1.n1,cai:::ons actn11t1es u1c u 1:ng 

1'1J·•ov1'"q1'.{Jfl nf' ,ie'1'iVf'r\,' \~f'll"'!t.;(','"<:: l' 'a l '.l.J' "\ L ''-' " .._,_ •' <2. ~ ... ,L l ,J-,l, 'I•· JI\,; "-•'>ol• 

Ti.1.is ev1.dencc of con"!puter ::,ysttms ti.::,g:ether with evidence from_ th,e other 

ck:none11ts f:•.~1r the defendants show:s that ·C:ustome:r Saies and Service ,_ 

1:1ersormel.. inciudlng the so-called 123 :staff 'lvho deal vvith residential custGmer JL~· " I..,_, 

se!-•nces, could obtain access to informatioE caHed "linecard" information 

v.rhic;h ,.voeld inc1ica!:e vvhether s particul2.r c11stor{,.er - Df Tdec:mn hact 

nornlnated Clear as its C?C, i.e. (\ts torn er' .s Prefen-e:d Car:ri,;".'r, "-Vhom. that 

• ~ ·i." ] , - , l'. -,1 • , avauacu:: t1J custom,::c or m2:r -c;::tmg personnel to, 'tra v11 the c:astomer ,J.fftabase 

f'.,·w ,.,,.~ '11·n g 1":,a·l·-r· e1·11, 1' ,,~[r11t; ·j::, 11'1·1::r r···11 ····.-r1,1·,•i-c.•1'',.; ,,/1'"1() ,;/1°!"' ··-,, -;·1'1·1 Cf C111e,a1· ·a: J.l':*,·, '.~111,1.'l .Jl'. .. 'W'll ·: .. •l).J.1. _ _ ,(.,, ~ .. , ,...,~, ...._ .... , _,1,.;,._J,' ,1=,· •e,••·~c.;:,l.-.,1".lc 11,,, .• ~, li•-J' , &;''.,,, ·l.,~· ...: 0 , -~- .4- _ 

t6l.rg:~ting th~n1 1for the "\Vinback" campaigr,. I am a1so satisfie:d tha~ the 

Dc,minion repoit is .:1rrcmg 1wher: it imputes to Te1ec0',T'. an a1:ii:ity to ,can up a 

s,::reen sl1:)1,ving u.::.ag,:: patterns ov:::r the preceding months pe1n1itting the 
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targ,eting of customers "usiag CI ear a lot". (Jr·, fl1i=· od,,"r l·1ar·,r' ~·"'·1·ir1·c·e ~·t·,,f·t·· ' A ·;,. ccr '-~·• '-' /._.,, -~ ll. u., I,..,.,' '1>:.,, \; . -... ; -fA-L 

l J • .~ • . 1 ' I ' d 'h f' 'b ·,' "l ' 1 1.~ou u ::,r.;.cess mJ:orrnat1on '.)3ICi rn oe at a six screen ept o, acc,ess1 '1rnty Vif!ac11 

would fniL::ate that a pm1icubr customer whose r,::cord is befor1.~; :Fl. P·'-':.rticular 

, .. , .. l . d n1 . ,..., ' .F. ,. ·1 ,.., . -,.,c:. .. --s.1r•,::, t'•,n•"'1'!'11·•·n1· ·t,~c: lltu'••·,··,r;•• 11r,,·r·~ i ,e''1l" ~,-~ ·i·l•.,, 11 "Ll"'l',c•,n1,"'r ,;: ··r·t·•Tf'D'•"( ') arrl,"'l' ( )c,7, .... ,\._...,,\, ,1,.,\o,,• ,._,·,r~· ·t,•~t... l~.t~., ..... lLAL l,,._, . .._,, ,f.tA ·>i..,_ -·.;),·,_.-,,,:ii~ ..:,,it,., . .di. ,,,,...,_..,._, ',,,.· ,._., . ..,, e 1...,JL'i. 

is a pattern of n:-:,:: ,or even ::my particular incidence of use of the ac,,;;;,::.ssib1e 

"lin,e1,~ard'" infmmation by S,ervii:e personnel. 

The intercc,;me::;tion agn':emer:.t permus, as indic,d:ed :r;, clause 30.6 th1~reof, 

above, r1.tilisation c,f infom1ation about another party':-; custom;;::rs ,vhich rn 

generated so!f:Iy ·within th,: first part:;' s ovm ::.1et:v,,iork frorn its ovJn records. 

'f ·,; ' 1 ! - ~ ·1 • ,! . '" I 1 . 11 el.eccm s ovvn recorcs are r,:::apaJti; ot ::;,1ov11ng,. an,,.,, m Yact ao s ww, virtua y 

:irouth1e1y to Se1~vi1:::e staff reasonably recent toil use patterns by its ov,m 

customers 2ufficit11t to prompt ccrr1Jnuni.::s1tion bet·Neen the Service staff and a 

•r,~i·,··~1·/',lJ·hr0 ·"'l''c'('n'l'l1<"''"" p,--,,,,,~.Pll1l0 nu -~.('1 11 'LJ, "l"' ;1" ,, '·'"~" "'hicl-1 df'l<"'S"' i"l!'J 1.' 1··1::>v,"' .. i:L",1• 1,,11"'..4.Lt • ..,. ,ij,-.1i;,.i;. ..,.,. :.,..J ..;1~ _,·I. '-,•·l).1..,............ ~b ll.·,, !.. .,....,,,"' J. l ,i:. H'iu-JI "It/ 1 .. ·}. ___ \.,, __ ,._, t 1.:;..1 _ ~,. .. :l 

·tr·.. (.1, .- ., £: d t-' 1 "'-· . " ... - . '. '; - •V ,, ::msgres.s l l'C C1:lU1 en !3.lly j)H)Vl5,,,J, 1.:i b.;:.: of real v?du,;;:. The result 1Jf l:his 

dectronk 1e-..,els to discover what could be learned by infi:rence and discussion 

:fa,:r rnor,e quicklv. ,;;onv:'.nientlv and in a !Y10r:: friendly manne:r bv direct dealing 
- "' , .,I "' ,_J ,_ 

v~rith the .::USLOJT1cr. H is also cluir that this type of utilisatbn cf ovvn 

··rn,·S•-,,.l,113' t1'c,n ;,:• ''."flll1'1t'"C: ·en r·>u,c•·(·nrrJPl" bv C"J•7 ·(r,r··1 1"I" ('('i,l'f1ITl'U!ll0 i"''tl0 .:'if:l.'' :>11·1,11·1,.-•,·t· 'b,11'" ., ,1.1u· .. i . , ,· ••. l;;:!i 1,,. ,_, ___ _ __ ,. __. ·-,., ,.,11.,-,, ..._ .. ~·,..- .) ._ .... ~--~.....- l -:.., ..,- '-''"' . , , .,.,,·'-''.. ,__. .:.., ;,,f, l1. ,,. -,,) . 1 ... ,-4 

process metaphorically described as "lT,,wling". 



:Naturally given the value cf the marker vihich the plaintiff and first d,ef;;;;:1dani: 

Hite: contestina, and the 1engthv ~1i:;torv ur ar,,1Jarent sus111Jicion between them 
~ 1- J ~ ~ . . ... , 

F'l . ' ,, 1 ±' ' l" ' .~ f' . " ' 1 . ' t~ ear 1s ever watcm:u,. i:;r mmcatwnD o-r un.mr cornpetrit1011 a'D( 1s .?1nx101rn to 

th:! point perhaps of o ,;er-anxiety 'that something undesir,.ble ram:t b,::: gG;ng on 

if fr1ere is an oppom1nity to do so. Subjective naxietv Jis n-:::t the criterion 
,_! .-,. 

•,vhich aff:.=;i:;ts 1ay approac!1 in trns case. I arr, :not satisfied th::it thtre i3 a 

su:l:1Icicnt question to be r~·ied to justi~v t:he grantb:g or maintah1ftng of an 

<lelib1trat,:1v (:'X!T,Jnc:td bv the first defomhtnt but becrmse the mas~:.ive amount 
••' l- "--' w' 

,c·,1·d1"1·11 ·~1"' • ,-. "11-ce ,-,J· ) .... l ~ ..:t J t,,, U . l .. ,) ~ .... 1 
'f l c, ' 'I . e ec:om · s opernt1ons nas 

understar:Jfab1y established sys'[ems :for clearing inforn:urtion after a ce:rtam 

length of time. Sirnp1y to emphasise the necessity for pre:3',erving relevant 

. f' , . 1 " ,, f' ., . 1 T " d . . 
111 ormatwn n~ tie part1cutctr cac;e or a re1evs,nt penc.11 .. , 1 mt,~:n to mmnt'l!fJ. ,i. 

pri;s;,,:;rvation order althcr:1gh amended in the v,ray hereinafter appearing, th1~ 

smgt fr:ir 1T~&intaining any order against the seccnd de:fondant, and, as I 

remarked to leam,5d counse1 in the course oi: mbmis::;kn1s, it rnay he very 

doubtftJ1 whether on rhe bas::::: of the amended St/Hemem of Claim the second 

d~fondant is appropdatel:1 maintained as a party in the pro,~:eeding at all. 

The dd'en,:iants apply pm:mant to Rule :U?(4) of the {-Iigh C>:nirt Rules fo:- an 

:i d" . .,I, d ~1 J . I , i. . .c• " 1 or..ier ;rect'ng tirn t ,u ocurine,ns h e,r m tius prc•ceernng be lnms:i err,~11 to t 1e 
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propt:r offict oi the Court, it being the ck:fr:ndants' submis:;i()n that the proper 

The prn,~;:::edings '>Aff;',fl':, ci::,imn1enced by filing in the 

Auckland reg~;:;try of this Court originally v.rith the plamtiff relying on an 

''lh ±'' . d 1 1' . ,~ . .~ . 1 -~· " 1Ja:rt m L.e cans:: o - actH)n sue,. on is t.~1e cc, 1ectlcw1,; ot nrrorm.atwn JV 1 e.ecom JI 0 1 

f, ' , - b . ,.. . "'" d 1 1 11 . f' " •H, n-:•<-1- ,,,, ·i-1;,,"' r 1,ft'')l/l<;'l(lll •"V 1t '"\T ,;;p1·•,raeI"'(' 'tL'11 ( '1e·~•--- ,.;,1-1·tnl'lt t,1,"' ·•,r•,, p,,~·1-rrir·· n,,-- Sl~-~n 'li:J..,J r!•i,U r~. 1 ... l ,,,,11,,., 1.,.1 ... I .a,.J........ _J L , .... ,_._ ••-"'""' 'I/ J.1:.,-• UL>""»' ' .,..,.., •''-"u M ..... .1,..'-"'• .Li_'!,,,. 11.,.,-,_,,-,4 . ..,,._,,. •.~) . .d. 1\,., ' ~-·1-.-· . 

irr/:o:rr.aat:cm is carried out in Auck1ar:d. 

allegedly in brea(ll of the confid,emia1it1' prnvisions, occurs e!se1Nhere than 

;;\uckland. The ~:ervices 

...,1 . 'l h ,I l. 1 b " f'' '"" 1 ,, 1 • L mstcn1.1rc . P,ny oreac 1 y such sta r would represent t Jreac.1 at tne pomt 

that access occurs. Any other causes of action in the amended Statem1:nt of 

i::au:::es of action located elsevvhere than Auckland. I t·hink, 1.::vlth respect tCI the 

than a::; the: location of the occurrenc,;:; ,Jf a caus::: of acr.ion and I find no r1::rtson, 

d.iscrdicnary or otherv.rise, vvhy the normal ruie should not appJy) namely that 

tl1Js proceeding should be conducted in \Vellingto":, being the office near1~st 

the reside:ricc of i:he defendant, and I sha!1 rnake an or,Jer for transfer of thf: 

d,,x,uments in the proceeding to \:Vellington fo,· the further conduc:t of the 

liti2;.:1t1.on in that Court. ._, 



"\ ,,._, 

Tel,eco:m by coirnsel hzs indicated its 1Nillir:gness to give an m1cdertaki:ng to foe 

C'.ourt in certain terms: direci:-ed to the preserv,rtion of records. I do not think 

f ,, ., . 'I , • 1 .11 . i . 1 . l ·1 ., ~ " , acec,unt o UP~ ,1,:.en looo t.·,1at an. apprnpnate m1cien~t nng 'NOU c oe ... aH",y 

to !'lake h;'1 refor~'.nce to irs extincticm 1r1:::ion a relevant 1mde1~t~king b,::irrn: 12:iven. 
' (,.., ''-'• ._,, 

For the :ihove reasons I nrnke the f'.)11:ivv:ing crders;e. 

L A.11 orci.er res,,.:::indirn;,, the order for interim in;1uncticn made ,rnaiwt thr: (._., ... .....,.,':;;: ~ .. ) . . ""' 

first and 3eccmd defendant on 22 l•fovernber 1996. 

2. AJ1 order rescinding the presesvatkm order made on 22 11·fovf:mber 1996. 

3. itn intedm preservation order to subsist until any fm1her ord.er of the 

san1e •:ff:ct as the order her1~by mad(-, preserving the physical or 

.eJectr.mic records created sine•;~ l Jamrnr,/ 1996 in the newer or ., Jl 

patterns and log.::: ,Jf ,cm;·1omers of the plaintiff 'Nhose servi:e:e.-s are 

provided by Yvav of telecommunicaticms netNork operat~d bv the first 

defendant 

4. /:!, r, r·•.]"l;f.c,[• )• n J"tf·r•r,''C /" "f ••· .. ·•;<;·,r," ~'Q 1•,•c,·••c,1•1·•i\C)t'•1\<1'( ,;,,=,·(· •••1' f _,i }J_,i_ •~,'. ,J,_,_, .• ...:., .. c..Jj_~,1,.._,,,._.. ... 1J ,_,,,l.__,.,,,.;'Q-,_) •'.:-:J.,J 1 \;;,.,t \ •.. , ~•~, .. 1_.J. ._ii.,.. l '·~I· 4\.. • 

. ArJ onl~·r tran.,ffnini2: all documents filed in tht nroceedin:12; t:) !h,e offi.ce 
~ r ~ 

•Of the '\Velfo1gton r,.;:-::-:;i~:trv of this Cou.rr. 
,/ . .., ,,_.,. "' 



l.O 

In the mat:~er of co~-;ts, a 1s the argamen1t for the phdn6Ff tJ1at ultimately the 

Iimit,;;;:d as to :its object and in rel2Jion to its scope than "~"rigin1:1.Hy.. The plaintiff 

submits i:halt the 2:pproprlaJr:: COiJEe is to rnak::: an mi:1 1:r for costs ,N~1d,;:;I1 fixes 

the arrilo-Jnt bu:'. reseT•.res the inci clence of it tci abide the outccnne d' the 

Htig,ition as a whole. C:rr:, the oth;::r hand, it :ic; submitted on bi:'.half of i:he 

defendant t1rnt the l:.1urden of the litigation has be,::n carried by d·re def:;::nclants 

on 1u:,rd evidence. 

I ~lm bo,und t::1 s21v that gi·ven 1:he hi:stor>1 ber01•~d1 the parties. the re-nort in the 
..1 ,_.... • f r 

Dominior:.., wl;:,:h L; a highlv regarc1ed nev,:s1nmer, vvas bound to create concern 
• \-· • .,._,. 11 • 

allayeiI,, if st nll, v,ithou! an unarnbig11.ous and anth.:irirative respor~::;r~ on the 

The day 

folkwing th1: publi~:f,tion the (}enernl I\1s'.nager of Tekcorn vvrote ti:Ji the 

cu:S!omers by rev1::·vnng c.::lll re,:ord::. ,md to target marketing actlvitie3 

"P'"',~1°f"1,~al'1·'·v 1·-·, ·~'1'·,,)•:p ,1~1·,.·,,-,r,,1,c...·1·c ..._,~, t,"',I"" J.1.. bf ,.} ,\_ t. tl ..::fl,_,· .,,., .J,..,,1~'1., _i,I <d .J~ Counsel for the plaintiff say:c; t:1is as2ertion is 



1l 

not in fact correct, :::s the affida,1its subsequ 1:.ntly presertted on behalf of the 

first diefond2..r:t dernonstTate. Thi:: p~irport of such affidavjts, is th,ilit S,e:r-,rices 

nornina:ted Cle,1r as that Custorner's Preferred C'.i,rrier. 1--hnvever,, any la,::onic 

al:m unJiJ:cly Io h2- ve dissuaded Cle1::1r frorn bring{ng interk1cutcny p:re:::eedi:Ggs 

In all the circurristances J thirik it is appropriate to fix costs c,rid av1:ard them .~.t 

this .stage, They cannot appropriately reflect anything Eke full so1idtor/cHent 

by 

defendants in t}1e prepHratio:1 of affidavits and in the conduct of the 

interhJcutmy pro•~e:eding:; lnciuding the hearing. I therefore m.ake ;in a1.vmd of 

,~osts a\2:ainst dH:' 1~•lr:im:iff ir:. f:r:c:ur of the de-fe::idant2, 1'ointlv (:mt sever.aHv) in 
'-,,I .t' ·- .. ,, ""' ,, 

1ht sum of .t50GO tog,=ther with disbttrsements ss fixed h·1 the Rei:r.istrar. 
"-- -· -



l\ r -· l . ., , . . r•r--. . , d N~r ~-,v{eenev as cs rne to note that L::e piamtTiI s ca:::f:: is not 1]os1te I at on aav 
u - J, J 

alli~ged breac:h 0,f tht interconnection agreem1:::!1t and that to the •':'xt,ent that 

breach of confidence is aHeged the pllaintiff i1.1rend3 to rely on 1equitable 

' " ' .. ' " , i:· 1 'I 17 l . prmcj:pJi.es 1cl1sJunc;tnre oi L1e contractua1 arrangemeats oetween t,1e piui:Ie:1. 

NC: Anderson 2' 
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