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There is no detailed financial information before the Court of the 

Applicants' financial position. There is a statement in the affidavit in support by 

Mr Crockett to the effect that neither Mr Farrant nor he have the resources to pay 

the judgment sum. It may be that execution of this judgment would lead to the 

bankruptcy of either or both of them. I am unable to come to a clear view on that 

matter. 

However, even if that were the outcome if a stay were not granted, it 

does not necessarily follow that the proceedings by the receivers of Alamo 

Holdings Ltd against the Plaintiff would not be able to be prosecuted or brought 

to conclusion. I was advised during the course of submission by Mr van 

Schreven, and I accept, that the proceedings by the receivers are funded by a 

third party (not the debenture holder), on behalf of these Applicants. 

The receivers are, of course, appointed by Westpac. The receivers 

have certain responsibilities to the creditors appointing them, but also to creditors 

generally under the Receiverships Act 1993. It is not clear what the shortfall to 

Westpac is. I am advised it is a relatively small amount. Even if that is so and 

the receivership was terminated there is no evidence before the Court to suggest 

that the third party funding would not be continued and the proceedings by Alamo 

Holdings Ltd pursued to conclusion. 

There are a number of other matters which in my view are material. 

They are that clearly there are other creditors that may be involved and interested 

in the Alamo Holding Ltd proceedings. It is apparent from the evidence before 

the Court on the summary judgment application that Alamo Holdings Ltd is a 

lessee of at least three properties about Christchurch, each for varying periods of 

time. Those lessors may well be interested in the proceedings. The position of 

other creditors is unclear. 

Further, I note that the Respondent itself has additional claims 

which it may wish to pursue against Alamo Holdings Ltd as counterclaims in the 
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proceedings by the receivers. Those counterclaims arise out of the franchise 

agreement. 

The receivers' proceedings, will, for the reasons discussed in the 

judgment given in the summary judgment context, not be straight forward and it 

appears will be the subject of a counterclaim. Even with responsible counsel 

involved, as there is, it is inevitable that those proceedings will take some time 

before they are resolved and brought to conclusion. In my view it would be wrong 

to require the Plaintiff to stand out of execution of the judgment pending the 

outcome of those proceedings in those circumstances. 

Fundamentally, however, in my view the major difficulty for the 

Applicants in pursuing this stay is that the application is made on the basis a 

substantial miscarriage will result if the receivers of Alamo Holdings Ltd are not 

able to pursue their separate proceedings brought by them against the Plaintiff. 

There is simply insufficient evidence before the Court that that will in fact be the 

case, bearing in mind the third party funding of these proceedings. Further, those 

proceedings are by Alamo Holdings Ltd rather than being a true counterclaim by 

these Applicants, albeit that these Applicants have a financial interest in Alamo 

Holdings Ltd. 

For those reasons the application for stay is dismissed 

Costs 

This is a stand alone application. The Respondent is entitled to 

costs having successfully opposed the application. 

There will be an award of costs on this application of $600 together 

with disbursements as fixed by the Registrar. 

~# Solicitors: 
Clark Boyce, Christchurch for Applicants 
McGillivray Callaghan & Co, Christchurch for Respondent 

5 





H,l THE H!GH COU~!T OFJ:ilEV1J ZE.it\U\i'1HD 
N,·r~iP~~EJ';i ~;~E(;ISTRC( 

A,ND ,1~;,11Afi£ni''li'.:)TCl VVOOL ,iti,ND 
IFELlMON1GiE~:;t'f GOMP,f.,~,NY .. L17:!1ITE'.D 

S t D~vc1y for Piain'.:iff 
M C PuHatr f1:ir Disrf1ia!nd;a1rr:t 



2 

::. ',',J r1·-··,, •,, :_ ,,~,_ ·,;:.,, t :,. C.1 '''. T1·~11:, i,'.),'i ,;;1 '1 :•", I :1ff' '1'"1,11 ,r.:, rJ' t 0'"1,::i ,;::, r";: r, i '11.~·2, ~ i ,,·, 1',"! ; /) 'er,-, '"1 d " l p t '1''"' e ,rj P'f ,01~1 rJ Fl q /• I"' ri, n·, r,, •:c, rp ,' ~ _ . _ - _ 1 1 ; - l t ~ i 1 L , · . .., , ,_; ._- -1_,; t""'· tee,, ,, ;...i I., ·v J 1., , ;;· i J , - r,., I f ~ . .,__j •,J · ""~ c 1. 1;.:,. ,-J·L, ,..., ,;:_i • )' 

"6 "'H1 1a CCHT1p21ny hcis pr'::!rsist,ent!y f,::iill~d l:o cornply 1Nil,~1 th,5 1Go:T1ps!11ies 
P.ct '1956 th,~ pa,iiciular::s ct \Vhicti an3: 

5. 'I T1:·1e ci:1T1pany has faiih::c! to aopcdnt 2m audi•::c.r or ::1udil:or:s at 
it:s ar·1t1u2Ji gen::3,n:.I r:1,seting. 

5.2 Tl1a crnnpany l1as not pas:s1~d a, ;Jrns:nimc,us :•(9SOILr::ion tr·tal 
nc ciudi~or b,e ap~,ointed at its annual gener:::11 rrieieting. 

5.:3 The company l1as "f:aikad to provid,e financial statements 
·l·1"• 1''1<C:l"1':·~1,0 1· ',I, 1"1t'1•-, ·'.":! (••c1p1 f ,,.,,.,: ·t:,-7r;:, •-o,11rl ·1 h"i ·'" l'"Cd'J(.''11 11' 1ro ,,;-',·•1,::,1··<.s,ir11~,, I ri,r:,.r,:· l~•c•',':J\:,'la·.,d \'•J II r;J, ..,. , ) ...,.., !) .,,t' -c;;~ .• • ._,,,..l 1,J j\';)~ J. l 1., ~I;.:.:._;~ 'Y1 od ..... _..'.,.;) 

')i'" 01l'"11 r 'tC' ·1·-~1:-:. ,:n7r~,•, ,,c;,I C1F1f'\l-"''~! I·I1e.:.~1·rr•1c·1" j' • .... J 11,1 -,._J ·,~U JU,c'.,,;.,,I{ ~j '-""' 1,~,J !..,J!i ,..,,.,,:_,j · :J• 

(a) in on:l/:3r to al! 13vla'i:s 12-my concer:,s the plainti'ff may hav-e, the 
cJ,sfenc:ant nai.:'. 2:1(ivi:~;ed th.?. ['!l2infr1"f it is oreo2:rc:3d tc:- im:.;:::--uc:,: 

; ' I 

an ac:~oi.mta:nt to ca 1Ty out a fu1~tner auc!it ;;nd re10,1.if~s/\sd 
··1·"'•r1· 1·r'1,•~:, -,,,,.,·1 1·1:-·1 1:+ ~,;,, ''I 1·r••"le· ,,:-·t:r')"l ,:,,r;;· '-,~ ,,,1·,,,- ,•·•l·1c1,L,·I ·1' l"\6Cl""rrr1·1 ·1·'·,~ I 1i...·1 , I ... \,_. !--' <;;;iJ i l, ft r.;..l! •~ _. ,':jl~-:i~ .,:,t, f·- f 1~~,;;.,i I. .. J \I.) j,,.J ,.::,; ,, ,I 1.,., ~' ·...,, ~-"-J, 1 ti IC, 

C:,' ,rlit ·r-~·1° r'!~:;1c-•t·1-f·' 1'"1'~,,:;: -1~·3ii-.,··'1 ,···,,1 .. ,·ef, 1•::-a "'J' fr, "'81;'""-(" J"',/'"i t' ,--, }\·1"1r ~u 1.,.1,. 0 1 ,._,, '"' ,:.,.J i i .• l I c.i .... , ._. _. t t:~... w i ~,· .. ;:J•._.r __ , 1~ 11.... l . ...,._•~-I ,-.J ! ,-:1 ...... 1 1.,1 ,~ 

1xopc::,ai. 

rri,.:::et! ~ ,, 



(I l"l p:: r1,:.:.1,c··e· f'Y'I;,- ,::..r· "1 ,-q,rc; ,\'r1,::c 1·\.::,f.;:,·7 ·1' ::.1•71'; C; sr·,.·1· ·1e ·, f ,.,.,. '•1vr,1J·'e ·'·r·,, ···1'7,:, .,.,,j •;;, ·, n 1·,,;,1•:: ::,_ - ·,ii,"·,+.., 'T i,.$,1' ,.) J.,cl,~r -.• I':...),,.,,,] -;:),.., ) l, ,.,.,, .,J,_,..•t·'-'\ l",c;:;11 ,.,,. ,.-1·, , .. , t·l,_, \ I, l~,.. l,..,, I:. r_,,. {•,.! ·..._,; .. J·~il ·,._,, ,,:,f_.,,J_._, .,1,._,.,J,~ 

axpres:sln!J concern U1al an ,.arnended :s·iatement of clairn hEKl not been filed. The 

matter \Mas p:Jt in the caii over Ii.st icr 27 February '1997 ·i'or allocation of 2 fodtirn. 

i1·1·fn,1·1"ne1·lt1··1p f"'lj•'.I i r·'· 1f 1'' ,;;, ,~,'"' ·1 ;1"·: :•,•q•,~ 't'•"1-::1 '· t1"11•:,-,, I l"'l ·'.Jd" ·f--,, ·,·1!'.:1~·1 ·t1" ·r···,·1" ,~ •", '1 .•·1;•,·1•:,r• ,-li::.-·1 
I ·- ~,; •··••'- ,\ ,.,.:, r-.. ·O)i\o~.J1i~, ~-'J1~-·l1~1~cll ... :t I t,,,,al ,.,..,i ~C, !r;',.J, lcul''\.,J ,,J ..... , ·O;U :Gil 't .... '.1,.-,,,:i .... -\ .. , 

~ia. l',:::>j",'"',i:lt"1,• 1' ,~,,·I' ,·1·• 1::;1 1n11 q.:, ,1"!·1,,,·,~.ctE,rl i,'.·iv !7l;,('l; l"','!'l· ·ta. r11i'rJ'',,,r,,;';1n1~;,0 r· "iqtJ(I;; 1! 11~1'1· 1,,::.t!'r:::.r V11'8~'• '\,,,'/:,l...,, 11,'--" !, ""'' ,', '"", ,,,,,I .,;:(,;i ""''"';.., .JJ, , __ , - ''" - }' , C !., >tr>' . .,,, ; l L' ~ ,, 1 "'°"' ,J!,~ \kJ''• I"'"),:},,,,,, u ',c,1, ;·..,,,; ~v r. ,, .. , 

\/V-~:1s struc.k c,L::t \Vlth cc):-2.ts ()f 



2 

re1aites. to an c1ppea!, by smne of its iarm18i emp!oyeE:,s, c,f an Empl 1:::,yrnerrt 

or aarly June. Vlhen ,hall ca::.;:a is disposed of it is in(ended to distribute the 

i-\r: a:fldavi~ l"!a,s t;,2en r:·-r::ido by J1,/1r \Vhitesi::Ja, a solicitor,. in 2-1.:pporr. of the 

-'h("''•~·,:-, tl··i·.,l' ,.,n 1::.•rr1·-i,;i(r''11 •.;:,-:,, .,-,,f th•~ ,:;,~1:,-,,;,,('cr••'C"•f'11·11"l ':J•1"''',:,d :,., '1 .. h-::i ,.,·1::i+tc,·•· 1·'"1u•;, h•.ors! ~'l'.">'~''1 ~t J,,./ ... .J, 1=i,-~ ,;:;i., , .... ~1, •~·•.Ji'.....,,.t ... . ,...._,, 11·- .... ,,,,.J .. ,j1....,1 11] ~ f;;ll"',l:.• ... ,~,o.,i) ii l • ,1,,,,.,. It~ .. 1..,1 I...,, :., ,JC,l>,,;,i L-11,_....~ 11, 



"n-1,9 cast .si~}ainst "N!1ich :an ,::ipp!ication to Sic!t 2:sidei a jud(;wnsnt shc•ulc:f be 
conslcJernd is ·w!1,stti,s::· i~ is Just in al! th,a cimur:·1ss.arn:::ie2 to s1at asid:s, i:rH~ 

judgment, ... in th,a C(}l''1text o1f i:::irocedural rules vvhose ov3rall purpose i,~, to 
Secure trJe rust ,disroos.al of nuaation." ' .J u ._ 



6 

in the exercise of the discretion is whether the plaintiffs winding up has any 

prospect of success. It appears that if leave to set aside the order was granted 

that the amended statement of claim would be filed and the plaintiff would rely on 

s.209ZG of the Companies Act 1955. As to that the defendant I think rightly 

submits that given the complaints relied on, that an application to wind up is 

premature. The two complaints as shown in the proposed amended statement of 

claim are failure to appoint an auditor and a failure to provide shareholders with 

financial statements and auditors reports prior to a general meeting. In respect 

of the first matter the company accepts that there was a technical breach of 

s.163 of the Companies Act 1955. Mr Shakespeare's affidavit says that the 

breach was inadvertent as the company erroneously thought it was complying 

with its obligations under the Act. The Court accepts that to be the position. 

As Mr Shakespeare's affidavit shows, in order to alleviate the plaintiffs 

concerns, the company commissioned a special audit of the 1995 accounts and 

that report confirmed that there had been nothing untoward in the conduct of the 

company's affairs during that year. When the plaintiff was still not happy the 

company offered to instruct an auditor of the plaintiffs choice to carry out an 

audit of the company's accounts for the years 1994, 1995 and 1996 but the 

plaintiff expressly declined the offer. t think as Mr Pullar submits that if the 

company was at fault in failing to appoint an auditor, or to properly dispense with 

one, and that could be considered:prejudicial conduct, that such conduct ceased 

when the offer of an independent auditor was made to the plaintiff and declined. 
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I conclude that it would appear that the only basis for the plaintiff's claim that it 

would be just and equitable to place the company in liquidation was the failure to 

properly resolve not to appoint an auditor. To wind up the company on that 

ground alone would clearly not be warranted and if the present application is 

granted considerable expense will be incurred in defending the winding up 

application the cost of which will fall upon the shareholders. I do not think it 

would be just in the circumstances disclosed here to set aside my order 

dismissing the proceeding. The plaintiff of course will still be able to use the 

appropriate provisions of the Companies Act to enquire into the actions of the 

directors if he chooses to do so. It appears he could apply to the Registrar 

pursuant to s.354(3)(c) to see if he could persuade him to appoint an auditor. 

Further there is nothing to stop him issuing a fresh application to wind up. 

However if he does so and fails to obtain an order for winding up and the 

appointment of a liquidator he must expect that it will be inevitable that a 

substantial costs order would be made against him. Be that as it may, in respect 

of the present application I do not find that it is just in the circumstances that my 

order should be set aside. The application to set aside is therefore dismissed. 

Costs to the defendant company of $1,000 and disbursements as fixed by the 

Registrar. 




