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Introduction 

I have two applications before me, both made by the defendant: 

(a) an application for an order that the plaintiff answer certain 

interrogatories which he has declined to answer or, in the view of the 

defendant, has answered inadequately; and 

(b) an application for an order that the plaintiff provide further particulars 

of one of the paragraphs of his second amended statement of claim. 

As is obvious from the file number, this proceeding was instituted in 1994, 

three years ago almost to the day. It has been keenly contested throughout. 

In 1991 the plaintiff gave the defendant instructions to transfer the sum of 

$748,000, when received by the defendant on his behalf, to his bank account 

with the Bank of Credit and Commerce, Luxembourg, BCCI S.A. Luxembourg, 

25 Boulevard Royal, PO Box 46, Luxembourg ("BCCI S.A.") in pounds 

sterling. 

At the time: 

(a) the plaintiff did not in fact have a bank account with BCCI S.A.; and 

(b) there was, in fact, no such bank. 

The funds were transferred by the defendant to the Midland Bank in England 

and by the Midland Bank to the National Westminster Bank. It was, 

unfortunately for the parties to this proceeding, on the very same day that the 

funds were transferred to the National Westminster Bank that all funds in the 

United Kingdom belonging to the Bank of Credit and Commerce International 

Group were seized by order of the Court. 
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The plaintiff seeks to recover his funds from the defendant on the following 

grounds: 

(a) that the defendant did not transfer the plaintiff's funds to BCCI S.A. 

as instructed but to the National Westminster Bank where the Bank of 

Credit and Commerce International had an account; 

(b) negligence in relation to the transfer; 

(c) negligence in failing to advise the plaintiff of investigations into the 

financial transactions of the BCCI Group and/or the imminent 

foreclosure of the BCCI Group, of both of which matters the defendant 

had or ought to have had knowledge; 

( d) conversion; 

(e) failure to reverse the transfer on receipt of instructions to do so. 

Application that plaintiff answer interrogatories 

(a) Introduction 

In January of this year the defendant administered extensive interrogatories 

to the plaintiff. The plaintiff replied in May. In his reply he declined to 

answer a number of the interrogatories administered by the defendant and, 

in the defendant's view,, failed to answer satisfactorily a number of other 

interrogatories. 

The plaintiff's justifies his answers to the interrogatories on the grounds of 

lack of relevance and oppression in respect of all the interrogatories and 

other, specific, grounds in respect of individual interrogatories. The answers 

in issue are those to interrogatories 8, 9, 20(a)-(c), 20(e)(i),(iii),{iv) and (v), 

24-34 and 38. 

(b) Applicable principles 
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fliii'l an interroc,1~rtorv is irr:1:'fODe'I' \f its so!e ob1ec~ is to asc2:-tein the narn,2, 
'\ • .... .,, L, L, 

the: test of n,ec(~:ssity; 
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Ford's subrrd£:slon. 
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,Juno 199'i W'.S?.S submittce:d Io that company for !he purpm,e of e:pening an 

account vvith 11, 

T ·r,,;;;;. pl•.:,'1r··t'1·t·~'c; <;1n<:>i.,•·~r ,':··, tl''IA f'11·s-t c·F t•·ip ·tv'iJ' ·i~1·1"=-r···{"O'Tto -·1e'~ \/'1~½'.' "'1\/l'•" f.·•·1·•i,,,r" h, .1.._e i I,,,;!- f....,_,~:i,'h,)·~•\j1 \,c,, i,,·~ ~ - - •• •11 ,11,,.., ~·•·, l.lt, .. A .l,,J'.:l l ,,.,.., 1Vic3«,,,}' t· 1-.,....1{, ~,J l .. )i11t,,/ 

and tc the ssconci "Not a,0,0/ice:IJ/,9 in die fioht of the cu1sw·er to lntelTooator>'' 
• - M 

~-" I) , 

and 1Hl1 1sther, in fact, trvarc-1 v•,12.2:: su:e;h a bank. 

not a,g·· n::• :a: t.!·1-ere ls nothino in U1,eiTi v,1hich is corirc:1nr t:.:i the ;·ules of i1ustice or 
' ,, -~~~ ,ii • 

r•/lr Hooker submits, thirdly, H1at the ~-!aintiff's Ed"1t::'-'1N1:3r· to ln-.:errc 8atory 8 is a 

' I 1 • ·1 . b . . t ·t· ;:-1rops:r 1answeL r- ,a oEisis I l!S s1,..; nm:rn:o,n on v.,o propos: ions: 

.(.1) !l7·3t tho. ::;,,·,,,s;,,r,,.,.:.,r,;,; ·'LC' tf-,P ir1·1··.:,,·,·r•, "•~~"•" e·i~s •cii·,;:; '··1·1•")t' , • .,,·1·1,,·1·1 f,:•,;e ,•-,l'-.:.11·,·1t1··.c.f\;, .. ~ ~o,;;o~,...,,).3·'ift:.('\i,y· -...I 1 ... ·.·~~'-'ti~ ... ,~7;1 .. ..:1~,,)1L·« .... , Q·-, ,, • .--. ..... ~• ... ,;.,Jt'(,J.• 1!-..,i 

kncwl,;1dge• [ancfl he cannot [ihe,-r;Jf,:) ... ej !Je requireci to .specu!ate 1;1,s to 
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I do not accept either of these propositions. The first proposition totally 

ignores the undoubted obligation on a party to whom interrogatories are 

administered to make enquiry regarding the subject matter of the 

interrogatories of persons from whom he is entitled to make such enquiry, eg 

servants, agents or former servants or agents. The second proposition 

ignores the clear authority that a party's bankers are among the persons of 

whom a party is required to make enquiry if he is unable to answer himself an 

interrogatory administered to him. It is of significance that in paragraph 11 of 

the second amended statement of claim the plaintiff alleges that he held an 

account at all material times with the Bank of Credit and Commerce 

(Emirates) Main Branch, Corporate Business Unit, in Abu Dhabi. 

I therefore rule that the plaintiff's present answers to Interrogatories 8 and 9 

are insufficient and that he must answer those interrogatories again after 

making proper enquiry of all such persons as, in accordance with the 

principles set out earlier in this judgment, he is obliged to make enquiry in 

order to assist him in answering them. 

(d) My ruling in respect of interrogatories 20(a)-(c) 

These interrogatories relate to the question of what bank and branch the 

plaintiff intended the defendant to transfer his funds to, whether the plaintiff 

held an account with that bank and, if not, what steps the plaintiff had taken 

to open such an account. The interrogatories are prefaced by a quotation 

from the plaintiff's instructions to the defendant to transfer his funds to BCCI 

S.A. 

The plaintiff objected to answering the first of the interrogatories, that 

relating to the bank and branch to which he intended the defendant to 
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transfer his funds, on the ground that "it is directed to the contents of an 

existing document". He answered the second interrogatory, that relating to 

whether or not he held an account with the bank in question, by stating "Not 

applicable in light of the answer to Interrogatory 20(a)". He answered the 

third interrogatory, which was in two parts, by stating in respect of the first 

part that the interrogatory was "Not applicable in light of the answer to 

Interrogatory 20(a)" and by stating in respect of the second part that he had 

completed the requisite form to open an account but was not aware of any 

other person or persons who had taken the appropriate steps thereafter. 

Mr Hooker submits, first, that these interrogatories are irrelevant. I agree 

with him to the extent, but only to the extent, that the plaintiff's subjective 

intention as opposed to the intention expressed by him in his faxed 

instructions is irrelevant. I do not, however, agree that the second and third 

interrogatories are irrelevant. One of the defences pleaded is that the 

plaintiff's loss was the result of his action in giving instructions to the 

defendant to transfer his funds to an account which he did not have 

(although he may have believed, as a result of arrangements made with an 

official of BCCI (Emirates) that this could be safely done). 

Mr Hooker submits, secondly, that these interrogatories are oppressive. I do 

not agree, for the same reasons as I have stated in respect of interrogatories 

8 and 9. 

Mr Hooker submits, thirdly, that these interrogatories are objectionable 

because they are directed to the content of an existing and discovered 

document. I do not accept this argument. Although the interrogatories 

are prefaced by a quotation from the plaintiff's faxed instructions to the 

defendant of 28 June 1991, that is by way of introduction only and: 
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(i) as already noted, the first interrogatory is directed to the plaintiff's 

actual intention and not to the document; 

(ii) the second and third interrogatories relate to questions of fact 

which, while they may have been referred to in part in the faxed 

instructions, are matters in issue independently of the 

interpretation to be placed on those instructions. 

Accordingly, I make the following orders in respect of interrogatories 20(a)

(c): 

(i) the plaintiff's objection to answering interrogatory 20(a) is upheld on 

the ground of irrelevance although not on the ground relied on in his 

answer to the interrogatory; 

(ii) interrogatory 20(b) is amended to read as follows: 

"Did the plaintiff hold an account with Bank of Credit and 

Commerce, Luxembourg, BCCI S.A. Luxembourg, 25 Boulevard 

Royal, PO Box 46 at the time that the plaintiff sent the said 

facsimile to the defendant?" 

and the plaintiff is ordered to answer the interrogatory; 

(iii) the plaintiff is ordered to answer interrogatory 20(c)(i) 

(e) My ruling in respect of interrogatory 20(e)(i) 

This interrogatory seeks the terms of the arrangement made by the plaintiff 

with his bankers to enable his funds to be credited to him upon receipt by 

BCCI S.A. (The plaintiff has admitted that such an arrangement was made 

in his answer to interrogatory 20(d).) 

The plaintiff has answered interrogatory 20(e)(i) as follows: 

"They are set out in the fax of 28 June 1991". 
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"-' ,,~- • > '\ ; • 



12 

Interrogatory 20(e)(iv)(1) seeks details of "The nature of the document setting 

out the arrangemenf'. The plaintiff objected to answering this interrogatory 

"as it is directed to the contents of a documenf'. He answered interrogatories 

20( e(iv)(2) -( 4) by saying in each case "Not applicable in light of the answer to 

Interrogatory 20(e(iv)(1)". 

For the reasons which I have given in respect of interrogatory 20(e)(i), I reject 

Mr Hooker's submission that these interrogatories are irrelevant and 

oppressive. 

So far as the plaintiff's objection to answering interrogatory 20(e)(iv)(1) is 

concerned, I overrule the objection, on the ground that the intention of the 

interrogatory was clearly to identify the form of the document setting out the 

arrangement, eg a letter or a contract. Having overruled that objection, 

also, obviously, overrule any objection on the ground of lack of necessity. 

So far as interrogatories 20(e)(iv)(2)-(4) are concerned, in the light of my 

ruling in respect of interrogatory 20(e)(iv)(1 ), these interrogatories must be 

answered. 

Accordingly I rule as follows: 

(i) Interrogatory 20(e)(iv)(1) is amended by substituting the word "form" 

for the word "nature" in the interrogatory; 

(ii) the plaintiff is ordered to answer interrogatory 20(e)(iv)(1) as 

amended; 

(iii) the plaintiff is ordered to answer interrogatories 20(e)(iv)(2)-(4). 

(h) My ruling in respect of interrogatory 20(e)(v) 
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Consistently with my rulings in respect of interrogatories 20(e)(iii) and (iv) the 

plaintiff is ordered to answer this interrogatory. 

(i) My ruling in respect of interrogatories 24 - 26, 27-29 and 30 

Interrogatory 24 is directed to ascertaining whether the plaintiff has filed a 

proof of debt form with the Luxembourg liquidators of the BCCI Group. 

Interrogatory 25, which is based on a positive answer to interrogatory 24, has 

11 sub-interrogatories some of which themselves have a number of sub-sub

interrogatories. Interrogatory 26 is based on the answer to interrogatory 24 

being in the negative and is directed to establishing why the plaintiff refrained 

from filing a proof of debt with the Luxembourg liquidators. 

The plaintiff objected to answering interrogatory 24 on the ground that "it is 

not relevant to any matter in issue in this proceeding". He objected to 

answering the remaining interrogatories in this group on the ground, in 

respect of each interrogatory that it was "Not applicable in light of the answer 

to interrogatory 24" and also, in the case of interrogatory 25(d)(iii), that it "is 

directed to the contents of a document'. 

Mr Hooker, for the plaintiff, submits that his client should not be required to 

answer these interrogatories on the grounds that they irrelevant, 

unnecessary given the plaintiff's discovery, oppressive and in breach of the 

principle that one is not permitted to interrogate concerning the contents of a 

document. 

I do not accept any of these submissions, for the following reasons: 

(i) so far as relevance is concerned, whatever the position may have 

been before the defendant filed its statement of defence to the second 

amended statement of claim, the interrogatories are now relevant 
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Vi(S-'•N, no ffiC,n3 in r;urnber than 2.ppropri'.:1te propE:rly ~c, explcre the 

vi1hich are c,i~ sllou'.:j be 'Nithin the• kr:c-~vlecgs of the plainUff :X his leg:.:d 

to the forrn of the docurnent ,.:::ontaining the acceptance 01° nsjection of 

the prc:i,:Jf cl debI and 11:ot to its rx:ir:ter:ts. 

for tht:'3 ··,vcr·d "natun.f; 

p!a!ntiffs dE:alings vvith the En:Jiii;h liqu:dalcn.; Df the E:lCC [ Group ~E;: 
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·11-::ir·.c:,,'·,,.,li"::l c1I·, ''''11·r.' "LI"'•''·"•·' G'•./C':1''1 1~,,.,,"' ·1·1-,p·•,r 't,.e,:.n •Jr'J!)1=:c1" ,:;,·•~~·••'P'"•-:" 1'1'1 1::\ •:::,rv;:••1·1-:C1/"''' •f,-
','i._ f<._.- ,;;;:;, t .. ~·J ..,., t\.,,; ~ ~'"' , V ,. ~c.."l".Jl,Y 1 ·1,..,.,, w· \'"'* • :;:;i,_ ,. -) & ...,,1.,._, ~ • \ ,_. 1-.....,i ~•-· 'i'ti .. ,,i .;;;;:i, ~ 1(-,. 1'~o h.,.ili/l: •1;,. . .,, ~ "t..) 

lnterrog21iorie:2, 27'-28. 

for th0 V✓Drd "nature"; 

(li) the plciintiff ls c·rd(:1,·e.d to an;:1N(~ff inie:To;~1atories 2?, 2a (including 

iat:errogatory 2,':l(d}(i;[)( 2:s arnencled:1 and 29, 

CII '[')i·· ,. '8 1("''f'I !J l',t,' o::.· •it,..,··, r",··~,1-,····'-'·,·· F ···d It'"'"' ... •,,::.,,•"• ····ltl·· I! h II .A ',,'.)L., 'ltlrn ·, -··~· •. , •. '·~PO.:i, 1,.,,S ,rU.EcL,llt.,f, U1i.. . ,.,drc,l 1~1::,, c. :C~Jg .• l,:,i 

·1·1-,te Tf'J" r"'8'',.,,,,.ie•:; :10tl)Vvv·!,,icb 1~1a:::; ':.J rn ir1·1b::>1· c,1·1• !=!Uh-ir1.fr:,:-rori:::·:·1;·(1·•:>-.,'.1 :::111,,d ~",n(,_.'.;_,,, i; u - ,, ,::; L,ti1\lj L .. ...,., j\,' l'l. ,... ~ •., I .. ,, ~,. • .oc•. • .... , ' u,> I l,,d ,.,.,,_, ' . :.;:1'-"-"'"''' ......... ,., i., - -

1::or U1e s.ame reascn;s a:? ! hav,s set out in ··elation to interrofiatories 2.:.~-26 

inti~rrogatoty. 
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'.11'1'·,:::,:•1·r•g,·:'l'ni';1e~ n 1•' i,··1t::i1·rogato1•i..; '30 f'hat +·1·1•~'/ f'.::Cl,·\ed ·tr) r--ryi,·1te•1:1-::- r;f: •.:, lj C ,f, .... ~ \...' ·C.\,.1 ,,...., ,.,JL ii 'C,, l,.. ' ' cl "- Li J\. l ',c._,iJ Y,::lt ,.,,j, ,,.. \,,;\_.,., • ,!,,;;) "- '=( 

dJcurne:nt. For the mrnova1 of an\!' doubt 1 hold th2J 'lhev do not :':!nd that 
.., I •• 

:nter-r::igr::tor-ies that use the £,xoessir.m "fh9 nafuri9 c,f the documi::H'if' 2:;;; if th,.:?v 
~ - - t - ~ 

rnGc! "tho forn1 of th'e c1ocument". 

Th=-\r •Jif•'.,_ • 11···1"• ,,., "•ec: t:' ·3"'\l ·~t 1"l "''··~,- ()r· r,,.,-, ~.' s·1·• ,..,, !, 1 . .,,.,,,.i C....it ~,, l- !,; ~0 11~,i, -·'"=•\'- i ., IC- t 1• .. ~;, <.....,,· ~,_.lt" -o-i. i,,o. 

l therefore di2,alh:r1v U·i.em, although not for the ;·,eas.on Paliad cm by the plainliff 

re:evant cornpanies ln th,2 BCCI Grcup, the Luxembow·~J lia,ui-.:Jaton;; (X the 

Engti:::h liquidators 1·tt3•,1e at any t:m.=:: acknov.dec!ged to tha pleintiff, o~ any 

1)8f''('[1 e'",I/' "'11·H'i'• ., p•r•"1···,,•,r, ·1':,-·,c• "-1'11·,1 -~·i--,a: •,"••:'1s f, !!"'Id'.:; V/(:>T":> fPC0 :,,,··,d h•y e'1t·,1·1c,~ i:".!1""'<""•) 
,, •• ~,,,.,;.-~,ti>'~'.;,' Ll'J.,:i ,c:;!, ... , ..... ~ 1-1 f I. J l. I 1;. J •-c." ·~•-' j\ ""~~ h,, -,-,.~ c.-' i C! ~.,-,,1,._;~·vt 



that it i3 " 

the 

on 

the 

of ciairn 

Paragraphs 2 ::md 3 cause of 



o"f 

hi!3 

had 

a 

\Nlth 

paragrapl·i::; 2 and 3, of pl21intiff's C8US12,i of 

ir.:!atec! 'I ·1 February ·1 

,:, n=,, ·11··1 n,l o. ! r·l ·1 t ,::11 ·1 r' "' ). · \.;Jll .,_,,, l... .., I , .. J 'tnel''---'" O 

be arnendeid 
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I do not consider that it is necessary for the plaintiff to itemise each and every 

report relied upon. These materials are available in easily accessible 

databases and there is no hardship in obtaining a printout of the relevant 

reports. 

The further particulars may be provided initially by way of letter but, when the 

plaintiff's pleading is next amended, should be incorporated in the amended 

pleading. 

Orders 

I therefore make the following orders: 

(a) The plaintiff is to answer interrogatories 8, 9, 20(b) and (c), 

20(e)(i),(iii),(iv) and (v), 24-26 and 27-29 on oath by 10 October 1997 

in a manner consistent with the directions contained in the section of 

this judgment headed Application for order that plaintiff answer 

interrogatories; 

(b) The plaintiff is to provide the further particulars ordered in the section 

of this judgment headed Application for further particulars of the 

plaintiff's second amended statement of claim by 10 October 1997. 

(c) The matter is to be placed in the Chambers List before me on 31 

October 1997 at 10.45 am for the hearing of any further interlocutories 

and/or the making of pre-trial and mode of trial orders. 

( d) Any further interlocutories are to be filed and served by 20 October 

1997 and notices of opposition and affidavits in opposition by 1.00 pm 

on 29 October 1997 

( e) Counsel are to file a joint memorandum or, if necessary, separate 

memoranda by not later than 1.00 pm on 30 October 1997 dealing with 
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all outstanding interlocutories and with the proposed pre-trial and 

mode of trial orders 

(f) I fix the costs of this application at $750 plus disbursements to be fixed 

and order them to be costs in the cause. 




