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acquired or used by th,a parties clurin,g tileir four year de facto rel21tionsllip. 

T,11:: broad facts .sffe straightforNard. The parU,es met in thf:i [atie 1980s. 

Ms Enoka WclS then 30, Mr Eacod<. V!/as 27. fJls En:::1ka i7ad chiidnen from 21 

pra\/'ious marriag19_ Mr Eacock was shari:3-milking near Otorohar1ga. By f\/1arch 

18,88 1lh{~ couple:; h:::d fon-nec! a relationship; and b:( Sept,2n1ber 1988 U1ay vv,:sr1s 

1:.ving tog,:-ther, 

rvir E21cock subsequ12ntly moved his sriare-milking operation to 21 rfrl'l'eriant 

farm property on a contract \,vllicil initic1ily ran from ·1 June ·: 989 to :3·1 May '199;;:. 

Th:s rnqui1 .. ed an 1ncria21:se in hi•; herd s:ze. Hi.a iJorrCYwec! money to t~nable U1is 

:sxercise to b1a cornpleted, [\/lr Eacock in fact rnrr1ained as 21 sh2:re-1-:1ilker on this 

property until IV!ay '! 993. 

he entered into a ccntrac'l to purct121se land in t.Jorth!and, \1vith poss,assion to t:e 

on 1 Jun,e i 993. But by A.pri: ·199~~, the parties had seps:rat,ed. Hence tv;s Enoka 

c:id r;ot in fact accompany the app(3!1ant to Darg,avlll 13. 

Tl1a .JudQe accepted that in r .. tlar,.:h 'I '.:Je8 tl1at M!· Eacock'.si f21rm accounts 

·100 mixed 2,ge co\11;,s 
'i Ox 1 :,1ear hei'f,ers 
'l bi-eadinig bu:! 

Gebtors 

$'19, i 80.0J 
$ 'l ,35·1.00 

$ 4,4'19.83 



T1·1ese accounts reco1·d hin, as owin~i the 1C.J~Z bank $3:3, 724.88 (term loan 

$30,907.24, and current account $7,8,16.SlS) and U\,ving crediicH"s $1,324.09. H,e 

rec6ived dra,Nings of $9,2"i 6.10 and O'lerali made a ioss rn' $9,130'1 .40. 

Th,e judge found thai: as at :3'i March ·1993 Mr Eacod:'s fin2;11ci::3I pcsit/on 

v:121s as follmvs: 

P1,ssets: 

Liabilities: 

Stock (1 ,5:4 !Tiix,ed 21~1e covvs 
and 34 risin9 one year 
hei·;ers) 
Shares 
Plant sncl ,equi;Jnient 

$2,543.93 
$i4,964-.00 

(sic) 

He received dravvings of $27,886.15 and Dvaraii rnadei 8 tJrofit of $120,982.10. 

l\ils Enoka's ciain1 v1f:1s ·,uith n0spect to her c!;cect or Indirect cont,·ibution.s 

·1r·, ·t~'(.::, <:":~",•'"11··e--·1,,·,1 1(·11'70 !--Ll''<::11·1,c::,~.:,::; ,~,,1,~·1· Hie. 1'·-,1ur ·,,p;::,ll''-' ,~,r- ,·~,o I l"l,'cj\t,=> ir1•·1·,l.~:-.:dr;,d 't' 1,11 r::-:-,,,; t"-=', ! ~ ._, ,.;;;.f C, ':. r, - ~.) _•Jj I -•,.,,,H,r,, ''-" ..,__,,, U .C, 1y ) _..,,,..,. ,.;J 1>,)" ,0:,, ~ IC ... t: ,_ ,, Irr.., __ '''"'''"'V • fi l;: U _ 

har cl·=1·1111 1· 11a·t ,,•·•t'JP' h"'.F\ ,,.., r;:::iarL~1,1:::ih!P e·,·"'1 1"'1-''l-,,,,.t•,,,,,-1 'tl-::-it s11,~ '>/11(·1,r 11,1 ,,~ 1~-:;:,r:::. ·,,., -'cl-,1e .• ,.._,, c. ,l, ,.;:,. \.,,• 1. ~;::.~\..._,. C\ J ,__.. -~ c ,~,,..- ..... J.,,.....,i"_,1"-',.,.,, Cti L.- l .le,, 1..-, , \4,,, ·.,., .J -w·! \1.:cJ. 1.,,,_., 1 !, I , 

.,,~,1-li~, L~yf r,:lr Ea·-·i-•c,,c!<',- l"1:::1·1-~1 1·11''11·1-"c ~,·1j (O,i'll).l'"l''r1 1""r··t ';1111,-.j ,,:;:,,-,ie.r1 ·the fa-·1--01 "'11 1·'1•=-1·1 ·11, 'JP,I•".)~' 1,•,_ ,~ ,# Vt .... I~!, IC ''°"rd c:i, Ci i l•rt'"4· ~_.1, ~ ...... ! l ~A ,-...IJ ·-~:C,iw ,J l u 'jf'•,11..,J" IJ, t\i,c;i.~ 

pui-chssed. She asked the Farnily Ciouri to cie,.:"lare triat ~.llr Eacock he!d the 

Northland property in tn.i.::;t for h,er to the extent of 40~-'o einc: m a-,Nard h,er the 

equ1,12ilent surn of rnon,ey. Ther19 vvsre certain othar clairns 'Nith re~spect to 

··Je1·~:01·1;:.-,I tJ· r·op,e•fy, I ~ ,_.,, I' •1 ' " 



r•,Jlr Eacock dEmi•sd that tll•a:·e iJVeJS :::1 rel;:-:itionsh:p of a chan:~ct1er ·vvhich 

\vould sustain a claim at ail; snd, pr,s,::Jic-cabl:1, if such •Neis founcl, he SOLI(;Jht tci 

minin1ise Ms Enoka's invoh1ei-nent 1:Vith ilis "fcirming oper21tion. 

Having 3ddressed the fac'!'s, the Judge rei-nindecl himself of tili;:3 !,efja1 

'd--,.~,c1 ,f ~~·f" 1>ot-•r 1/ Ros,o r1 qoi:;] 1 [\J71 D\ ',) 7 7 I u t.-t.J, JI\,_ "I '" , ,., .....,. •• i , "-' ;.:J v t ,_,_I , -- o r " !n particular he noted the 

obs,ervations elf U1a 1:1-ien Pr3sidsnt in (3:il!fes at p 333 tha.t ~ 

The prcic1foal position now n"ache,j in cis fa,-::tc1 union cases !:iy sdl the ;,rarious 
mutes appE181":S to me to be t11al: !11e Cou1t:; t1,ave n:::gs:rd t,J 11ie reason:::il:ili3 
exoectalions of paisons in tl'iE' siloes of thcc'J respectiv8 parties ..... 

The Judge then irraversed f1/is Enoka's contributions. He found, in her 

favour, That they had been significant and inclucled such things as feeding out 

hay, 1Tiilkin,g, feedin(J calves, makin:J silag6 cmd hay f12:.ecling anim21ls, togiether 

vvi!.l'l 'i1voi-kin9 at wm';d controL The Judge i:'1ccept,e:d she, vvas a \~Il!ling \NOr!<e1: ,n 

thp ,::,1,·r,".lre~~'l"I' l',i1~'("I 1')' l!S 0ll''\A 1~ 0• "[9'1C11 !·'1'•7r•·t •i::j-1P [e· 1P.r1] ·ton·1,•· ,-: .--lrl,o;I '""'1S''"', 1'.t 07Sil- ·1 '1i·c'•·, ·1'-,r k }._, •,..;' ,,:i ,J I l r+.j I~ i~ 1 '·~·•,:,c::,i t .. ,t •• ~1 I. Ct ...... ..., _, V ,__., - \ C1 1,.,.,.J·1., .. ,, ... 1 I,_ ~L. , ... ,, . ..J • y I.... ,I 

very ~hort p,ariods 'Nllen j\,1r Eacock \N,.?1s 3'NElY from the f2;rrn'". 

The Juclg,2. then adr::11-essecl wh2tller iVls Enok2's contribuUons had :n f21ct 

contribut,ed to th,e share--rnilking v,s:ni:ur,2. Hi:! found 1:hat her contribution had 

been i'G2!1, and lhs1t it ·was a distinct springl::,o:s1rd to Mr Eac:oc!-('s finmx:iai 

advancement. H,a founcl tl1at thP ve!ue cf the iivesiock incn3as,ec! b:;1 

irn1xov,9rnerit in his financial position 1Nhich enablsd Mr Eacock to :;Jain .sufficient 



eciuity to secure 'ihe substanU::11 buri"C1\A/in:;1s necessa1·y to purchase thi::;i Ncrthland 

Fam·1. Th,e Judge also found H1at vvilifst th,ers, vvas net s dirnci contr·ibution by Ms 

Enoka to plarit and c3quirJrr1ent, he1· contribuiions to the he:rcl prnduc12d lnc:orne 

T,1e Judqe correctil1' also c:anvass 1ed 1vvh2tr1er r,.,1s Enoka had hern,.slf ~· . 

rec(:::IVEKi b,2.nefits from i:h,s relations.hip. He \Vas s:2tisfied th2t tl·1a va!Lh~ of the 

contr1b:xtions made by !\ls ::::ncka to the1 propetty O'./vT1ed by Mr Eacock 

significantly exceec.iec! thE• vaiue of t:1,a bB:1e':'its rl?Ce:v,ed by /7::;r from the 

P9lationship. 

As to whietber there iNa~: a de facto i-,slatio11ship, t!7(:J ,}ucige found tha( 

112:ving regard to all the relevant fac1,::irs there \Nas such; and :lhal f1Jls Enoka did 

have the expectation of an itrlerest in the herd and farm. 

On ihe iss·ue of quantum, the .Judge not::=;d thE,t the rnatter necessarily 

ha-r1 '1·1•J, be 8'1prc-•,,•e>c1·1e1~1 ·,r1 ,;,• 11'"Jf'-•~r1' \1'"8 11 8'" l'J(j .. L.178' '1· ·t'·!":=. ·11·1+,:::,rp•:::t ln I'·).:, r1\'i"1"Y11e1J tc1 f1•1s ~ 1 _,! ,.._ ,,.., ,,,..._ , _ Ci, .. ,I .,.J Q.., • ._ ._,1_.,.,,, "C" j,, ,1 ,. !,..,, I.,.._, ..,.,..,,.., ,J,\,,-..' ., \,.,, Co J!J C"i s.., " t " , 

Enok::! rnust reflect hor contributions, trm a11101..w1t of unjust Enrichment s:ccruing 

t('J l''/1'1'' E~·('(l('1<' a1·11j th1::> ~,,·1·1n11r1:· r-,1' ,._1''k: E1-1,•Jl,''8 1"' s--:,c'1,.·1·r'·i,,..,fC" fJ"'f(C:I(' Ll 11i'., \j::>•:::,r·i.:; ,,,1~1·1,r.l·1 •::;r; .CJ ....,._J ..... t ~J ,u ,_,, a "s'- ..... .. ,\J I' ..... , l._ \C,1 'I,,,~ c .. ; t,1.,0~ .. , '• 'I, ,.._0 u ,:. ] ~-C! 0..,.. t ; I ~ ~ l,,,;ec.;J 

entitled to an interest in the herd sali;.: prnc~eds anc, s;·1are-mii:dn~J profits 'Nhich 

could be traoad into the f2:.·m prope1·ty. HE; av;,,~i-:li::Kl her $55,000.00. Thait 

arnount w:sis l:o b,e paid '~vithin thre,e monti1s from th,? date o{ judgment with 

interest at tile rats crf 'l 1 t}o from the date of iuclqrnent until the date of -1::avment. 
~ ~ ~ 

t .... ·,:::i1•t:-,;i11 C1l"d"f""' ','/;:'ll':C, 1··7 9 c:,:::. \iir'1f1~1 j'P•:-1~••-",c•i ''O ch•:,}-'l~',C; 11·1 ,:; ,~, 'bt::e"("ILJ,,=,,.,,,l.1·11('1('1"1 1"'1'1 1' t.,,.__, i;;-...1,: >• t: .;;;, 1tt, .• ,,1 1~-" I ,,__.,, ... '""' 'if 4 ._.,,..,)JI,_.~ ... l .,~, .. _, ,.1, ' ~h -;"l; .. J . ..,__, _,, ~1 \JI I ,_, ,i,~ I 1, ... I. 



delivernd on :23 .July ·19913 tile Jud;]e c!\"/13.tded the responderiit costs of 

$6,401.J00, and di~bursements of $2,494.00. 

/ 1 ,gciinst tho$e judgrnents l'J1r Eacock no'N appeals. The first ground of 

position at the corn1nsncen:ent of th~=.: r·3lstioi:ship, rn· ai: th,e point in time v,1hen H: 

'Nas 'found an expecratio:1 to share vv·as reasonabl 1s. 

Th12, second is that lh2. ,Judg1e should 1x1l h3ve ,;;iiven the n':lsponde11t 

credi'i: for an incr,saSE! in th9 veilu,9 of assets f::::dlovvin;1 s1spc1ralion. Effectively the 

i::1r9ument is the.it the respondent's claim should l'.:.:rystailise at 2eparsiion. 

Tl1irdly, it is contended illat t:'le assessed ccntribu:tion of $55,00.00 'JIJas 

Fourthly, it is s8id thE.:t insufficient 1.·.iei9ht 1v21s f;1i·11en to va1·ious 

Cil"CUITIStances. 

Fif!:hiv, there ls an appeal c1qalnst the costs 2r11varded in the low,2,r Court 
, - I 

B,sfore: turriino to these part:cu!.21· argurn.ents, therE, an~ soirie g,enera; 

ot,[:,6t\ ations ! shct.1!d rriaks. 

natu1·e of H,e challenge in reality was no les:2 than an ett<:::mpl: to hav(~ this C,1:,urt, 



obviously faces major difficulties. Ti1e 02rties me ri:~l:ently nov1/ all: each othEffs I t" . 

throats; l\,1s Erioka se,eks to extract vvi1at she reg2irc1s as h::r proper due from f\11r 

Eacock. r1./1i" Eacock has b!atantiy atternptecl to \vr·it,s d:::n,v1·1 the relationship and 

'v•.'hal:aver Ms Enoka rn3/ be due for.. V'i/hi!st lt is true that on r,e,1ievv· this Court 

, 1.-ill uinder1ake the responslbi!ity of reviewin9 fach.121 findln~is vvhera 1:?11Tor ls 

pat,9nUy demonstrated, in 5 gene1·a1 i,vay the appellant faces t:1e stiff hLu-dle that 

made findings of fGct, net all of 'Nhich reclouncled l:o tl1e benefit of the 

r,espondent. But befor,s this Court could int1::1rfe1·s it must !J,3 shovvn th2rt the 

·f·,r ·t"h:::,·1' r~,,f '!' 1"1P F ~"1-11 ·11, f c·•·. ()' 'l"t l l :-,•~n-c> \~_.. •-- ... , -,I \..,., Q• '_ .:/ f 1•1,,,') i., ,JJ\c~~ ... Jo 

i«\g21inst iilat bacl<:ground I tum to the particular points on appeal. 

The first and ::;:,econcl pcint~:; overl2:p to sorms extent. The 21pp1e!l2.i1t doras 

says 1:hai' the Jud;ie did not fi:-Kl ther,e to l:.e a rsasonable ,axp&ciation of 

C,·,1•"\'<"·1!·)L't·1-11- ·'11" c,'r-a·,-:ng -:::ij' "t I1~1,a n 1 ,tr.e·f c( 1·1,,·~ 1·,:.ij,,·:,.'[00IOl'",sl1"1p, /lr··-rj '·l7a·t if'~, .. ~,. 111( 11'""•':'.:I p~n,,::., v tL1 ~-- t ~, I l.: ... ) l J l c-1, • ""'' ...... 1 ... ,-.~~ "' ·• t _.e ,_., .. ,.. i... . ... ""'\ 1.,. l1. l "",,.,.,.,. ~.,.,""" .Jdc ~1!,_..,,1 \Jt,. 

the respondent the ben,efit of the increas,a in valtl\= in thra rele,rant pcop,erty aftei,· 
' 

separf.=-:tl:ion. 1hus, it is really being s,::dc1 U1e overall p,eri,ods of rel8Uonship and 

poss:tde contribution have been VvTong1y asse::::.srscl. 

Th,a Jud,r;ie's findinQ of fact, vvhic:h rnust bf; respected, Is that th(?re v121s 

no 8)([X3ctaticn at th,e outset of the rslations!lip. Ha appe2irs to i1avts ti"1ought that 



finding as to exactly when the expsclatic;n arosf). l3ut I think ! c:sn fair·ly sr.~y on 

the Judge's o·Nn !'evi-ev11 or the evidence, that it can:1ot have been al! th,?.it long 

-=1'1'"l·81" 1'1·1·~ 'J:'~11'"'/;i::,~ r.r,,::,I• t1'~1"''t tl•:1--"1 PY0"'•1'"•·1·-::'1·"1r-.r1 ~-rnc,e· ,l"'Ai"b;i1·1l•,1 l·rv· 11~·t,e '! 9u0 i:·1 '11 "'"•'l.f 1> .. -, ..,.; .__, ~ C, ,A1,,,._,,~ lll._,,.,t J -.,:;,!; _ i .. ., v~, 1 r..:, .• 1,1,.,I, 1--l- . ...,L_, -'-' J \..,._, ~_.,, sj, !,,..,.; '--1 "-• • [ !i~J 

vie1N t!1er,e is nothing in that noint. But it:ist 2is clea1tv rv1r Clark is rinht to sav Ihat .... r- • ,.,, ,'=' • 

post separntion increases in val,-1e should b1e excluded. I think 2:1 fair p19riod fc,r 

calculation purpo.s(3S is just (J·ver four y,aars, frorn the enc! of ·i 9/3El. .Cmd it is 

-1··t"1f"1c~·,,,1 ·1r1 +r·1i.::, ,~~1-~,p ·'1·l1 s·,·,r '1(r'j/':., r·i=>lat·1u·111s1,-,,, r 1r1..-1 ·'t"h.::i 1·1 , . .:.,·irJ·cl r,f P,yr,,ec·:··3 n(~\/ ,j. iij r1nt Cl! ,.,C;.( l-, ,,.,,;; ~,_.,,c-=·'',, C::,J i...,, .,.___, • ! ,._1, -~ C<1 • .... , ctl\..,.? 1-··· .. .r ., ~~ ·- ~,~~, ... , •• • I •:J " .,_ 

Tl.•1,,:,i,",-::> ·1!::. ,:,1 ·::c1 !;,0'•1"1 1::, 1-•\1'8f1 ·~·rJ t1(:,·t1 ' 1P<=>r·1 n,~i°1'--i,+c: P11·,.:,p ~-'"1,~' ·fn1 , .. \0J'''"! -•c,nnc:.,;::,I ·•-•i ,.__, ....., "'-'i ·-·•- ,,,,,__, i ·~.,; <J ·. , let, - \ft, ... ~\._, I ..,..,, . .)I,,.,,_..; .. , 1_ • ....,, OJ , .. ~ '""~ ~ i ·s c:::;:,(·" I.J\.,,,.(0:-..:1! 1 

V!/hicri :90 to qu21rrtu!T1. Tr;e ,]udg(s cli1~ ncil indicate prscisel/ ho•-N he arrived at the 

fi~1ur,2, c.if $55,000. But that is not nece,ssc.1rily fat2L As (3ault J observred in N'ash 

,t is not po~;sible to determin:2 from t['h:i judgrne,j·11 E.r1t:! the v2.lu,5tlon 1~videnc,,,, 
prccis,sly t10\v thG :::1Nc511:l fi[1u1·e ,:.if $50,000 vvas arrived at It is nol to be 
unclermin,2.cl sirnply for ti"1at reE1son, llow1'?\f(:;r. This is a jL,:isdic;Uon 1n whlch th8 
~lud9e is requii·ed to 3;,i:,erc1se a txx1d discretion having re92rcl to the 'Nhole of 
1h,a evidence of t!1e rei.:1lionship. 

the totality of the ,evidence be'frn·e hi1T1. In parttcu!ar, rie noted that Uva 'I 913E, 

1ha figures in th~1t ·1aiuaticn r?.re quite close to the 2,:pp,ellant's O'Nll "l 995 

accounts. -~he Jucloe found thai: th1si incr-ease in value of stock in tht§l rel,evant ., 

n,:,1··1c·,~1 "l'='S rot 1r·c·/c.,..l pfr" :~~ .t.1( 1 nno B· 'i1l' l)la•--1t 1-,.-.. ..-1 ".11,·,:-,-. ir1c:1·e,;;,,-p,-l ·1,- ',~,1r I,'-'' '"'nd ~\.,.,_, 1,l,1 vt,~,.: __ ., t.,l_...,_J .... 1 ~.,,,·l r ... ,1'-' 1,.; i. i ...... _ • Id'-' 0 .. -,1, .......... ,,,:,:,_, ... ,I ••VG ...... ,,._.-;;;, 

'·ho 'L1r"''r-;,'"' f•"' -1r-(-l ·'1-af·t1-,er·--· 1-,,,d !)1::.1::.r·1 ,:::, l'"'Jr1tr=1·b· 1·t·l("Jl'l "i"·\/ /"l··1r~, 1·r---,::n,f'")r·1c!e1··1•l'· "in· tt··1c l •• ,c..•,,.) -l.'.-:,l'-· (.)t_..i,,,, ll. -C ia .... i ._,,_, (,.,, _,L, "-· . ..JJ' ... ', v •·-"-·,-• ... , ~ ., ... 

se;-1s,2 !;Jiven b'./ the Ji_!dge to the accmtions of plant. lrnplictly, the rnannsr in 



1Nhich ilhe Judge vvas approaching th 1s probleir1 \'/as that of a "be'fc-re and afler" 

assessment: t1'1e pos:tion with resp,ect to the relevant. prnperty at ti1e 

situation vvh,,sn the relationsh:p ,an:lsd in "I 995. Such 2m a~proar,:;h gives a broad 

2'.pproxin1ation of ti10 prnpr'ietary ~;ains mad,a dming 1ha rnl,evant pariocl. 'in rny 

viErw it was an rantirely appropriate ',Amy to sippr·rJ~1ch the issue, at least in the 

context of this par!:ic10l2:r case. 

It is quite, corTect to :::,ay, a:; Mr Clark d:d, lhat othe1" factors vt1ould hav(;-J to 

be 2ilct,n1,ad for; such as thE:t csrtain nurnbern of t;C'<NS vve:r,fl rnilked off property at 

s:J,me ·times, and such like f~ctors. But those SCJrts of thin~Js ha,1,a to ba viev,1,acl i11 

the round in assess,ng this .Jv12ff2lli gains macle to tt1e rnle\1:c:mt prope1"ty ovi:;r the 

relevant period. 

As at tl1E1 d2tr:=i of .separation in ·191:!6 th•F) ,-e:2pond1~ni had stock v,1orth, 

$2"1 ,000 in •'J 9f38 and srnall,sr figurns frn- plant Mr· Clark sale: the 'l 988 figura ',Nas 

unr•eailstic. But, "Nith i-espect, it is clear th2~t the figtJi"•2,s in the ·1 ~JE',8 accounts 

IHC.cn::;;, ''"'I lt-cl7":·e l''~1r··1•~i:.> -~·l(°:1Ll!"1~1 '-' It" 11:•f-1r-> '°''f"ll"•ell•:111t 1-.,acl ,,\,,;,,n,Ie,,j' tn E'C:-t'·,;1,l-,1·1,c.· 11n <:::r11 l'"l"I("'' l"Yt'r,.::,,· \/,J l~J /(J t ... ,..... ,C,,,;:.t .- \,_4•- I ';:;j , <...~Y. ,., ,,_, 1:-J!.,; _..,, ""'' i;;, I \ '/ I.,_,,, (ii. '"'' U· ,-4 "-o/ ,,,___..t,_i , .. JI I ,,,., ,,~' _, .... • .. J'. 

hiQh,sr fit]Lffe, 1evidence should have been le.j_ The ,Ju,:J,,;1e \Nas quite just;fiad in 

Taken in the: roL:n-:J, 't!·1c,t ii:,; in1:ludin(J p1an'i, th 12- ga:ns could \',iel! have ,sxce,sded 

~3150,000. 



'10 

Th1a next issue under the brnad head of quantum 1~ ;:;is to the 

rnspondant's contribution to the gains, The Judge c1~,ose to procee::!, not on a 

percenlaf1e basi:::, cut on thE: foc,tin9 uf finding a brnacl lump sum, Hs' found, and 

H1ese finciincis n-1ust be resoe.cted for there 1Nas evidence en which 1·1,2; cc;u!cl havt21 
~• I 

reached them, that : 

Ms Enc,ka's •NGrk did contriLute t,c:i the increase :n v:::ilue ,:,f tr,e 11ercL Her vvori,; lr. 
rrlilki11g, moving stock, cEilving cov<1s, reE.rinQ talves, .:,md in vettino l:11 e c:nirna:s 
conlri!Jui.1:KI clirnctly i.o 111',eir phsJical welfare~. Hia1· work in fencing, making hay 
and si!ag,3 E1nci in •f:i,2neral farm maintsnsmc,= woulc! hEJve ccnt1·ibuted iPdirectly lo 
H1,eir we1f,xe. 1 am ::.atlsfie1j tllat Ms Enoks1's 'Nor!:: freec! Mr Eacock '.D do other 
1Nork and b1.3c2use no ,uages werie paicf to 1\/is Enok21 for il:Jr eifocts more mo1x:iy 
',Nas ior!',Eilal]ie to llilr Ea:.:·ock to purcl·-iase cow~; to increasE, 1:11e iHffd numbers, End 
tl1at Ms Eno!rn's efforis assisle(i 1n ti1E br,eeding of sound replE1c,annent ll<3ifers, 
a,ga,in ic incre1:;1se here! 11umbe1s, T'.1r;,S8 e-:'frnts ! fir1ct incn::ased t[1e c2pital ·;alue 
of Mr Eacoc:fs i1e,rd, as we,il as assis1ed t1im in prcducing inccrnie frc1m th,ern. On 
I.he evidenc;(:; 1 c1m net able to find H1at r1,,1s 1:::noka :nml:: 1:1 direct c:::in:tributicn to 
U1e scquis:tion or t!1e incn3,,::1:::,a in value of Hv;; plant and equipm2.nt i:,ut I fincl that 
r1/is Enoka's contributions to ir1e hercl prnciticed incom,2, wl1:c1"1 ·snablecJ Mr Eacod·, 
to acquire p!ant ar:cl equiprnent. Accorclingly the increase in va!u,s of the plant 
and equi1Jment is lo Ix-:: taken into .account. 

fv11 Clark's p1·incipal c:rn1c:ern is that $55,000 for four or so ye·ars, when 

otl1er b:::mefrts, \NBS axces~~i,.le. Ort the f;s.ce of it the 3'Narcl 'WG.s close to one-third 

of the foL!nd :::1ains in the value o1' stock :s1r,d pl::mt. And, l supposE-), anoU'19r 

vard~~Uck is to divide $!5.5.0DO bv, sav, LL:5 vears to y•;ald $·12,222 D('3r annurn ars 2 J . .; ~- ' ., ' J 

capital su111 for each year of the respc,ndent's '•Nrnt: By comparison the appell=11nt 

recrslved drciv,/irtcis of $9,2'16 in 'l 982, and $27,8El6 in 1995. 
<·..,J' ' 

But tne quastion for· this Court is: can it b(2: said thE:t the particular 

assessri"Jent is sc.: wr.::1ng that this Court ouoht to ;nt,.:~n-f:3re? 
.. .i· -

l"·l0.'-•' .. ,18'•/E=,•r, I i'.',11··11 i"',,;·'1· d:1,·=:nr)~e-,a' ·t~,, ·1-11'[,,-,,-f,·:;,1·n "11, .. 11··1-1 '1•;t "11')·t· ·h;i,r,r•, I . " - " "" . ' ' C • .. ... , • ...," ~· I V ' C',· ,..., V ,.. • .. ""' ...... ,;. t· J ,,_, 
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reasons. First, the Judge had to assess the qualitative impact of the 

respondent's work in these ventures. He clearly considered such to have been 

of distinctive value. That finding was open to him on the evidence and it should 

be respected. Second, for some reason the respondent did not claim interest on 

her assessed share from the date of separation. But she has been held out of 

her funds. And, in my view, she would have been clearly entitled to interest from 

separation. I refer to Leary v Patterson, (CA 221/95, 30 October 1996 per 

Gault J at p.13). Thus, even if I were to interfere in the Judge's assessment I 

would have awarded interest from separation in early 1993. The resultant 

interest would have brought an award of, say, $40,000 roughly into line with the 

figure actually assessed by the Judge at $55,000. 

In my view, the award of $55,000 should stand. 

Then it was said that costs should not have been awarded in the Family 

Court, on the analogy of matrimonial property claims. I do not agree. In the first 

place, I would not wish to be taken as agreeing that costs cannot be awarded in 

a matrimonial property claim. They can be, and increasingly are, awarded. In 

my view, the argument that matrimonial property'! claims are for the benefit of 

both parties is, as a very general proposition, fallacious. But even leaving that to 

one side, this is not a matrimonial property claim. The respondent had to resort 

to the general law. The usual rule that costs should follow the event should 

obtain; the appellant should therefore be required to make a reasonable 

contribution to the respondent's costs. Given that approach, I am not disposed 

to interfere with the assessment of costs in the Court below. 
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The appeal will therefore be dismissed. The judgment in the Court 

below will stand save that the sum of $55,000, together with interest thereon at 

11 % from 11 June 1996, is to be paid within 28 days from today's date. 

That leaves the question of costs on this appeal. The respondent will 

have costs of $3,000 together with disbursements, if necessary as fixed by the 

Registrar. Those disbursements will of course include the setting down fee. 




