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This is an appeal against the refusal of an application by the appellant 

for summary judgment against the first defendant. The appellant is a wholesale trader 

in computer componentry and equipment. The respondent, trading as P C Help, is an 

assembler and retail supplier of computers and computer equipment. During 1995 the 

appellant supplied the respondent with a variety of computer componentry, including a 

number of items described as motherboards. A dispute has arisen between the 

parties about the motherboards which were all sold to the respondent's customers as 

part of computer equipment. It is alleged that these motherboards are totally 

defective and do not and can not perform the functions for which such a component is 

designed. 

In January 1996 the appellant supplied a variety of other components 

and equipment to the respondent. None of that equipment included any of the 

allegedly defective motherboards. At the end of January the respondent sent to the 

appellant a number of cheques in payment of the invoices for the supplies furnished 

and delivered in January 1996. The total amount of those cheques was $58,828.62. 

All of the cheques were dishonoured because the respondent had stopped payment 

on them. The reason for stopping the payment was the dispute about the earlier 

motherboards and the appellant's prospective understanding that it would be involved 

in expense and possibly damages at the suit or claim of its customers. 

The appellant began proceedings. These included an application for 

a Mareva injunction and proceedings to put the respondent into liquidation. These 

proceedings were unsuccessful. An application for summary judgment was also 

sought and in the end, at the hearing, the application for summary judgment was 

limited to the amount of the cheques and the dishonour of them. It was accepted that 

other items claimed by the appellant and the claim against a second defendant as a 

guarantor/surety were not amenable to summary judgment. 

The respondent has issued a counterclaim against the appellant in 

respect of the defective motherboards. The claim includes the amount paid for the 

motherboards to the appellant, namely, $37,150.80 on the grounds of total failure of 

consideration. In addition claims are made for damages for the costs or prospective 



c:JS'.iS of rer.1laclnG1 tho rnot)·11;:ffl)oarcls ,::incl othEw E.,;<penses invo1vecJ in that. to,;: 1:.1th:~r 

'•~v,i::1 ':.:laitns for gr:lneral and ex<3rnp12.:·y darnat;J13S. 

Tl·1,::, 8j"1i·,,:::i'1!::;:ir,1I· l"'i,•::,s j'F·11·,01 •r,1J...111)! ,:· f,rJI 11"11'11:c:. 1·•: i·tc:- c'a· ·1,1·'1 8'1"'1'1'"'1,1 c'::l'1'1,n',·,-•:::,·t;"1·1 ·fn,r· 
j ""-' '"''·•-'t'"''-" t.:ilL le. J .._,._. ,i "., .. i~I .... _,,,,\,. <' ... ""''"'·..:-~•- I-...".:) I l '~· .1 .. ;.:L,-: .... 1 ___ , __ , :1,-I ... , 

n cl,211rns that b,,e,cause of th<:i spec;ial rules ab,::ut claims on dishonournd chequ2s the 

r,13iqponi:l&.nt 1:s not enfrU,ed to arw ri,;,ht to se::-off ell·· cou:1tiS:r,,:lain1, \IVhe:thcir of a 

liquic'l:.:;:r:,ed or unliquidat1sd naliKB. T:·1e~ .\udfJ8 coneiuded that that ~Nas not a -rinn 

·fr·,,Ll'll:l",e(·1,u~iil ·fr-1r t: .. ,,,a. •;•1nr·,::.11 •::-,1•1t' ,c:, cl~- ;,,,-1 i1·0 +1 .. , ·1::: 1"'•~11::1:::i L'e ,.,,,,,,,..,,,,· t'.1.:.. ":I =,u,• ti, ·=,·t t1~11:=c 1:J·1··11·1c .. 1rir -::.-,•, W ,1 ,,,_,,:;1 -' ._1 d .... , c;_~ ... ~,,_,J1·t_, ,~.:;.i ·:J, en_ i I, ,,,J l,,,(.~y~,._.,_ r11 v_"'J,,..,J,1,. L ._,. .}/,.,,y'\f'I: •-.,{ ~·• 1' -'it-LI.._,.;,::,: 

,,;1t1~• '::'[ 11-iqA•:'X(r,:•"1•~· , .. ,f ·1"·1··11·)·1·1·•n,o1" "r1o··l·:·1·fir•a·1··11"1l"'I 't(J" '1L·,7o h-:.r,·--11 '""'·1·,:::,, an··-l -~·cJ'l'·1·11 ''8t'i=, ·117•('•'.Jrf'J,'"'1 1·•.Cl't:,.,·1 1,11i , , \' .... ~~.~! "="''.Jit _.,J . ._, 1.,.,,. l _... _1 1 .... ._,. 11, t. .w L _ 1 J 1,.,.,. r.::, .1.J ~·\ c~ i;..., . _ 1~,4 ,;;, , L 1\, ... ,.,,, , _,,i ._ 1 .. i--'11 1::;i,, '• .. ~·'-· 

prop,er cleferc,2 v1-·as raisecl and concluded that it \Nas not app;opriate to cle2JI ,Nith 

,sdt11i::;r the clam1 by th,a appellant or the rnspcndent's cross-claim e,,n the !::,asi:s of 

surnmeiry jud'.:Jment. 

" An :Jnliquidateci cro£s-ciaim c.:ann.::,t be 1·eliecl u~'on :9.s ar, 
exUn9uishing s,9t•<rff a1Jainst a c1ai,T1 ,,x1 a Dill of 
i;v~l,s1~·,,,,1 1• 1~ l··'O'fl/·\::,\f,::,!·· r,,,;;: 1"1R/-1.il,'C.H:C'!"I +!"•,::;. '1-1•'t"'l'°'"1Q•j:1~1fr-> r,art'P~ """·"'1,,l,,=1j Clu ~·~-0 Ii \ '· ... , '} .. , J CG(;;/ t. ~•""1PiC>"V !,. h•;._J) I s!I j .,_,yl -'It'~' (•-"''- ,,,~, ..... 1, 

a part?al faiiL;r.9 of consiclP-1·atio;1 mav b,a ri:::liE,d on ias a 
,I J 

ry·o tan~o cleJence pnJivided that th,e arncLff1t i11volved is 
asoertaine:! ar:d liquidat,ad. ,,,, 
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'" Gener:ally s1Jie21l~inrJ, ,:::,11en be'~w.:::ii::in the iff11-r1ed1alE'l parti":.:s 
bills ,Jf ,?.xci·1an,;1,e are to t)e treated a::; the equivalent o'f 
cr.Ish. Except 'tar a total m liquidabed partial failun? of 
cons1rleratlori, a b:·eacr: crf a b,ac!(oJrJund or underlvin., ...,,,,. J ..":1 

conlract by tl·hs, plfiintiff ck".Jef:. not afford tl·1e ci 1afend211T1~ 2:1 

d(3frm1,)s to an 2.cition on a bill, ffv,an \lii'hen the actron 1s 
b,et·,\'H1~n immacHat2. pa:·ties. A counterclairn ·io: 
unik.1J1.Jid::::1t,ad dama,ge,s cannot bi::: put fonNard as a set-off 
in 1siH1,er ar; act(o:·1 on E1 bill \Vrit ::.1ncler the o!d p1·ooedu1·,s 
i",V" ar•c C:.tn1r-l'1~"::,·1 ·1,~1r'1 f·'"i,r "~' ir1~,r11•:.,r,, J,1 ::·1c·· 11·1c·w·1't: 1 111r'ij·'.:'••· t1~1·~ '1"]P•':li Vi C j ~ 11:,+,., I'-.} ~~!IL V j ~.. ._,1.,_lau t l (~,;._ ..Y ,,~l,,J,.;l·o ,.,_,U ll, •;.,., .,...1,.,-.j I,_, l, '~-.I' !J'/; 

prooaclure. Frn· tY1f:, puq::im)es of t111e prBSiEff/'~ case il ls not 
nec>essary to ,axplore the f1:.wth1e,r consE:qu19nces; nf t11at 
phr1c;ple LfflC!EW thi!:S nevi/ 1-:11~1h 1CCH.li"t Rule:s or tln1,e, pOS't!OL 

o'f e: thlrcl party 'Nh1.) !1as ,;1i 1JEm v,:::llue f::it· a biil ln :Jooci 
f2:ith, alU1ou!;1t1 if arcything tl1 1s iatl0r ·.vii! obviously be 
sn-ongiS'ff than Hiat cf an irmnecllc:1l.e p,£:1rty. " 

" This is b2isic211iy ~i matter of the sub:stantlvB law defining 
the rights and obligations al partes und9r bills of 
1sxc1~1ang,e. !t is mor9 than a matter of procedure. T'.1e 
jucl~pT'1.?nt i.1n'.J12,1" appEa!. inclucl·e3 pwss2:G1es app,arently 
SUQ•g,esting 1h,2rt hh9W .ZE)aiand p1t·oer3dure may lflt in, at 
this cli:scre'.:Jon of the Court, a ''1Nict~1· ran~Je of cJ.9fc,nces. to 
actions er·, bills, or tf:"1211: a coL:nI12:rclsim for uni1quic!ated 
d21n1ages 1nay bci allcnN13':l Io lrusi.J,:W§ ·:J-1& pl£\iniiffs rigi1·:: 
to r:;:-~cov,sr on a t1i!L To that ,:e:xtent the juch;irnent ·:annot 
l::1e supported. " 

Nothlng1 can be ci(3arer and Nhee~1er anomalous or nci,t iil"'IEtt i'Uh:: ancl 

j'i"1()•·•,::, r1•··1r·1r·1p·1,-,s ... -11Ic·t hi~ f,o'l(J,,•;~ri F1n,~1 ,3.r)r.1'1i,,=>(·1· l'l'1'1t·,I ,,·11e 1°~••.,tl ·1,·· t·l··1a1·1gea' 0l)\l .;:t···,'J'1rt\:O! 
~o ~ ;,:,. __ , r--t ,,,,,.. r;;,.._ il ..... _,j L.'v I j t•~·"·,u4 C,. ,J - , ... 1,' ,...... ., ,~ .c:.:..11, .;Ji .,J . ~ s& .,'ff ••• } C{ .. -,t"'-'• 

E::1,:pressions 1n th 1:9 Hii:;ih CDu,i Ftuh~1s :atiuut surnmary judgm<-:\rt c:.annot, by !m;)iication, 

change th1:..1t de;;ir pr;nciple •rvhich i:s ur,i·1ersally appli,&d ane:: 1Nhicr. hsv; intarnationa.1 

:::;1,:, ·1 -,,i::ail "1, F r.: )"'i""l(,·i{·1r'1~-::i 1 t•s~ rl'!,~l'L~( ·111·111"1! lrc.:~•t·101°'''" "'"' V Jtr l..cY f,:'.t,c.,~ !J C ''·" .... tl•.:t.i J< a .J I ,;i, r' J, .,.,,,,,,~ ' i·;....Ja 

G>'.,:sptior; of total or partial faili:Jrtj o'f ci:w1t,,1dsrertion \-vould apply. l'i: \Mas sub1·niHe·d the1t 

the IT,oth,erboard:s supplied aarli 1:=:r w1:3ra unfit and usaie,2,s and tha~ tr:ere-:•:ire then:: had 



,r·~ 
:.J 

The,·<~ is 110 

suggsstion thalt thare Vi/SIS any tot2l rn, part:al failure 111 th.;; coni:racts. a:~1d th,e terms 

uprn: ·,vhich t111:::i ch•::K11.11s,s \'J(5P3 paid. 

•t,,1l"'1:r".'1,·1 ti•1,P• (t:),·~l'l(ll''l!'j,•::.r1i· ·1'1·, 11"11·1·1 lir111::.L t,'J t'·1··,1e.~ 1-1·1·::l!l'"l,i=:e l'J 1jf·,··""1·=,"C><" 'fl">'':,,'"l 4Lhb" ·=1-):··1r>-'1 1,:11"7'1' \,vt - "' I...., .li.,•~IL1_ - , __ • 1.. 'L- ,,_,,;, I 'Ci;;.,. ,f""t,,~,,..,) I,, _,,,:,CJ.,:":i~,,,, 'l,,J1 (_,: ... 1 ... ,...,, 1•-1 ,I t. 

l•'.:•""1.11···1·1 1~,r•"1'"l''"' \'•'Pr.':I 11·1:3,....ic.a n1··1, ·1 11, ., •. ,-,("'8S ~1·1c1 ,-,···1",,'Tl'1·1h11, ·:Jl'',:"'i,~•l!r11·1('.• -n•1•=>r.::.c j,;:, rro,r·,t'i•·1·11~1.r..,, t"'1, ,:,;1 i,oinc.,,;;,I J c;L_, '""J'\<ld~\f.~•t..t· 1, .. ,,_,Ji;::;;.,,,,,tl : . •••. )!,__., , ... ci, ,Jhl..J•!•·'c• r,,,41-,,,"-....,,·il<,_). t, 1~•• __ ,1,,.,)IN) ~~~ ...,,,,...,i,,.A,~~~~11.;;;,, •• .,ii\. 

r·p5n,"11····1r-!,0 1"·1··t at lt:>BC"[•, ·1 i"l r~c•f'',~t·•"t r·r'1· f,7c:,. I1,~•f"''1t111:::.•·1-Jo··-·1rc•'lc· ',,h, ·1--·1·1 ·1• 1e1··1::,, "!:::1r1 -~~. h,o ··jic:,1~E1rf,, ,·c, =-· I:""',_ ·,., -~ ; , ...,,. ;;;, _ , ~,;,:;,if-,Y>v '""' -~ c:, ; 1 .... J l \.,.( C ~ ..... 1, \.J\ i ~ 1 • .., t\i ,,,.,, ;;:,CJ ",JJ l. 1lJ' LJ"=-' 1.,.., -~ , ,vU.1 t vi 

11i'Ji"'l"'1rt"lr")'1"•'lt•:.~1~,I '1t1tr· 1u~·1··\.c·1,c:,..- 1:.::; 1J"ll '·1n:"":"i.::.1r•t ""'!'ld ,--nr1111n1'",J'l(::JITl'l'''•1' !'.01nr.J ~l'"'lr·1 c·1·1 f(-, Il·11c. r·e,:·1•·,,-,,, .. 1,···1e 1"t1 c..' ' ,d.J ,.,, ),. - C:\'. ,,_ ,.J l ,,.., £1 ,· .... ,u , .. ~ ~- r.,.•1 J ! d'c ~ C.tl 1..,_,,-.,,I." t'"" ..... '-''- "' ,, ''-' 1 .... 1 "-''-' .... l ~ 11,, _, "' ·--" J••c'•t"' t,,;,I I..;_ ·l I 1,_;1 

Moreover, E·:e ;·aspo,ncli.snt has r,ace,ived s1 ofl,yment for t11ese 
' ' 

for '!:11,e;·,e to !x~ 21 full rsstor.ation of trie 1=,cuiprne:-1t Th 1:::: Gontract has bs•sn acc:~p1:eoi 

r::om.rj 1:fffirrner:l. T:·1E1 ~itle in 'th13 9oods had pass,9d. .:;:1 that c21ri !Ji:;; nrnrv clsil:·,l:::cl ls a 

a ctaim f:}I" liquidated clama9es t1:-1 1?: sense~, r,equirecl. 
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f~. 'l 6'.3 (2) ,of tl1r:1 DistriGi C1J1.fft Hu!'ie1s •Nhicl,-i would allov1/ f·1e Court, nDt,1',fifr,:=;l:andirr1 tl"1S 

·1·~1i::ia'" r 1"11:•,,,., •:<::, {,,;, j•l-,j'/,'.:\ I l1'"l8~'"-;;,,1,;;,t'l·11 1·t,1' ()f. r1,a.ii""1r11~,,~o,,:;: ~,,~1r11 •'Y')l lll,:.'~i"C·l·a·1ti1·s .~,1· c1·0,~•::_,,,,1~~·1·,,,,,,,. '11,-, 
.-•· • ._,, '.i ..,i.JV ,,.,,,11~, !~~_.J J ..._,, ,,.., '°" tt CJ.JU CQ l ,.

0
• c ~,.l,·,.,,.i-t •r,;,:;-. ,,..l"l.."'~""'·'I \C'-,d. 'vc ,_,J.,_,. ,.., l'·I,,,,,#"; ' ' ., i 11- ~\ I ,,_,1,_1 ... ~ \.,-:; " 1,,,,. I 

a 0 1' 0!C11r1•;•, t'•I:: ,;-•l·:,,o,,r1; ,es T,c·, l;;J•i{1::,,,r,'1";:; 1;-:> ;:i, rjii::cr1-:::.1:·101•··1 i1··1 ·f::,1,,,,,0, ,,. r .. f ,,.·1·1·8 ,·,:sr:,1·'1 1"1r·,r1:1::.I"I''1 n1··11 ,f'r,·1::: _{..,,,~J <.._I ..,.i,, ,_.,._,,i\.1._ ~ .... , ·VJ~...,;!-'·,_,,,_, .. .,.A~ ... ,-0c.••1,..,,,1. • -•~.l <:..,ii~· ,;,..,,..,;i 1.,.i'\,,.·,IIU•,.,,. I!. "'-JI Ll.'-c.'' 

2 A.II EH ·113:3 at p ·1 139. T! .. 1at vvas nots casl6 cf ,EJ clairn on a bill of ,axchant:lili? or c11ernJ(?J 
u ,_. LI 

Lorclship noted, reform may be requir,-ed but until thr.:1t r,9form ta!f.as plaosi ti1,9 law, ! 

think, 1has to b,,2, applied. These discretions clo not alter th,s principles nor do th1:1v 

permit a Cou,·t tG depart '.from m i9norf~ th•arr. 

In rnv .! 

entiU9ct i:o sur:"1mar:/ judfjrt,ent in d1e amoul'!t it ',N.as ci211med on l:hes,a dis!lonourecl 

r··1·-1,cc.,•1iJ•~<:' It is ,::t,Cj"' 1a11,,, ~'1,::,.=,,r ·1·1.-,,;:;"·t ·'t' 1'16 r1.::,.,.,,,..1,rV")'")1,e"·1t 1··1-:::1,;; :::. ,•••"<,! 11·1lc,'"(~1,.,·, 1-1··1 ., .. 1~1·1r·I-- 11''l l)U•"•l1!- tn, ,_c "'"~ I "=""•"'• 1c-. i,, I-=,_.. '•' ,jl I,.,_," \..o"CU!! , !~.G JI ,..,,<~[""· ·s.Ja L ,j" I~,,'") lh-4. 1,_,1",.t\'._,t .•. .._.,, J 0, ! , J'U j ._, ,: :_,1 t.. -~,., 

!Ji:e ,a11titiGed to pursue anc1 l1avrs clispos,9d of in crn.1ii. Th(:.' lik13!i1~1oocl is tr1fit ,exec;.1tion 

cf A. suITIr:r11;u11 ju,dgrnent in the arncu1Ti at s~i:iko v,1ould prevent that disposal crf the 

C,,,~,u1·11'•,(:jn~·l,C,,r1·1•": !"•t:i:"""'l lc:',C ·tl7c, -·r,c1"1r•,,r·1('j,,;::;r•·1t 'ilt/1/i<I ,j,j al ·"'n1,1'1i•;t 1'r1,;::;1dt..,,,1,·,1,, t•,"• '1'l('"1,11ntl ·1 PJ"' •:::1iF,ri' 'if•::; ··-, tl.·'t,,,_1....,r,::;;;;il~ "·,.,111,,-;. .. _,c,~ .. ,t,,,J,·- ½ ... " lo,,,,,.;;;J..,:.,..i· ..,1...,_. 1,\_ .. ,..,rj., I ~ .. ,.,,._l t,,,..,·\I, 1i:::::'J..- ,;/ ,..!t:; l'b ,·c,__,, ,l,~,I• ... ,: ~i-·""'J ,.-...,, 

,~ l·l'"1Ci1 w·1h r;i ·1· ·6:", ,, ··;, ') ' \. ! . ~~ ,-:_·, j ~ .• ,. \ ... , •.. 



l fix cost:2,, ir1cludin9 1::·1,.J costs on thi:3 app~~ed, in Ii•:e total :::H11cu1·1t cf $:.,ooo 
,.1·1-:• 1~·11 rr•·· 0 111,e-··1ts ii'(" 1"' -:, -F"1· 'Pd '1··y 1·r.n,,::i ,:::; /!'.!•/'f1,:;•·l'r1"I' 1]1'<1 -1-1•·1,:,, :-'1'1•e;h·"1r·t r,, .. ,1 '!'"' ~--1. ..... , ..... ,J .:,~ • , '~ ,; L}C I ,,,.,~~ •• } "' '""' ~ ~W'~jJ<, .. Jil.. 1.';'.Jl t l,P L .... i1.al ,., .... ,,,.,. "'~ ·t. 
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