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JUDGMENT OF PANCKHURST J 

AP 13/97 

The central issue raised by this appeal against conviction is 

whether a constable was at the relevant time acting in the execution of his duty. 

The appellant was convicted of assaulting Constable Price in the course of the 

latter's duty. An assault, albeit of a relatively minor nature, unquestionably 

occurred. This was inside the appellant's home at 68 Powells Road, Oxford. 

The more vexed question is whether Constable Price had any lawful authority to 

enter the house in the first place. If the officer acted in excess of his lawful 

authority, then he was not involved in the execution of his duty: Williams v 

Police [1981] 1 NZLR 108 and Waaka v Police (1987) 2 CRNZ 370. 
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Transport Act blood alcohol regime, have considered and further clarified the 

limits of the implied licence doctrine. 

The present of course is not an implied licence case. The issue 

of the officer's entitlement to enter 68 Powells Road was debated at the front 

gate. The appellant occupier made it perfectly plain the constable was not 

welcome to enter the property. On the other hand, Mrs Baker was asked, and 

purported, to extend a licence to Constable Price to enable him to oversee the 

situation whilst she gathered and removed effects. Did she, a non occupier but 

·a person with a legal or beneficial interest in the property, have the authority to 

issue an express licence? 

In the context of implied licences a related issue has been 

considered : namely who has the power to revoke the licence. In Edwards v 

MOT (A203183 Wellington Registry, 24/4/86) Eichelbaum J, as he then was, 

held that the appellant, being a visitor to private premises as a friend of the 

occupier's son, had no power to revoke a traffic officer's implied licence. 

Revocation lay with the occupier himself, or someone authorised expressly or 

by implication on his behalf, not a casual visitor. This approach reflected the 

common law view of a licence, being a permission granted by the occupier of 

land to a person to do something on that land which would otherwise be a 

trespass : Thomas v Sorrell (1673) Vaugh 330. Likewise, the gist of the tort of 

trespass to land is the protection of possessory rights, rather than rights of 

ownership. Accordingly the person ordinarily entitled to sue is the person in 

possession of land at the time of the trespass : Shattock v Devlin [1990] 2 
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NZLR 88. In New Zealand an occupier's rights are further underscored by the 

provisions of the Trespass Act 1980 whereby it is an offence to not leave any 

place after being warned to do so by the occupier (s3(1 )). The "occupier" for 

the purpose of the Act being the person in lawful occupation of the place or 

land or an employee or agent of that person (s2). 

Against this background and with some hesitation, I am driven to 

the conclusion that Mrs Baker did not have authority to extend a licence to the 

constable to enter the premises. My hesitation is borne of several factors. As 

already noted, Mrs Baker was part owner or had a beneficial interest in the 

property. Moreover, she had a legitimate reason to enter the premises in order 

to uplift items of furniture and personal effects. She had the agreement of the 

appellant, albeit qualified, to enter the premises for that purpose. Further, Mrs 

Baker on the basis of the general situation and her daughter's phone call had 

every reason to hold concerns about the visit and to want the presence of a 

peacemaker. In these circumstances, it might be asked, what more responsible 

step could be taken than to engage the assistance of a constable in such role. 

It may be arguable that a person, being a part legal or beneficial owner of land, 

should be entitled to extend a licence of limited duration and as reasonably 

required by the exigencies of the particular situation to another to enter. 

Individual cases would fall to be considered on their own particular facts; it 

being a question of fact and degree whether a temporary licence was 

reasonably granted by the part owner. 
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On reflection however I am not prepared to extend the boundary 

in this way. To do so in the absence of full argument upon the issue, would be 

unwise. The more so in an area of basic rights such as the present case 

raises. In this vein Woodhouse J (as he then was) in MOT v Payn at p62 said: 

'(In a matter of this quality, involving as it does claims made 
on behalf of officials that they are entitled to encroach upon 
fundamental civil liberties and the peaceful enjoyment of 
private property, I think it is of the greatest importance that all 
concerned should know exactly where they stand." 

And a little later: 

"... it has long been recognised that if there is to be any 
derogation from the liberties enjoyed by individuals in favour 
of powers given to an official it is essential that the change 
should be authorised and clear in definite terms. It may be 
that where the language of the statute is free from all 
uncertainty and the need for change is obvious and 
compelling the Courts will act even in this sensitive area 
upon what would then seem to be specific and unmistakable 
implication : but the issue would need, in my opinion, to be 
quite clear cut." 

Admittedly these observations were made in the context of considering whether 

a traffic officer had a power to enter private property other than pursuant to an 

implied licence, by virtue of the blood/alcohol provisions of the Transport Act. 

The issue was therefore one of interpretation, or necessary implication in a 

statutory context. Even so, in a common law context I see the emphasis upon 

the need for clarity where important personal rights are at stake, as a value of 

equal importance. 
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officer to be further considered. The Court recognised as matters for the 

District Court's consideration the duty to prevent a breach of the peace and the 

right of the officer to impound personal property as a temporary measure in 

such circumstances. 

In each of these cases a breach of the peace was either unfolding 

or imminent. On that aspect Cooke P in Minto (at p377) said: 

"(Counsel) has stressed that the powers of the police to take 
steps to prevent threatened breaches of the peace should 
be confined, in her submission, to situations where an 
immediate or imminent breach is apprehended. That is 
inherent or implicit in what Lord Diplock said (in Albert v 
Lavin). Obviously immediacy is in part a question of degree. 
It would be going too far to say as a matter of law that the 
powers of the police at common law can be exercised only 
when an instantaneous breach of the peace is apprehended, 
but the degree of immediacy is plainly highly relevant to the 
reasonableness or otherwise of the action taken by the 
police officer. What Lord Diplock spoke of was reasonable 
steps and a breach being committed or about to be 
committed. So his proposition has its own in built limitations." 

Thus the issue whether there was a duty to intervene is very much one of fact 

and degree. 

In my view the most difficult point in the present case is whether it 

can be said the constable was entitled, indeed required, to enter the premises 

to prevent a breach of the peace when at the time he plainly considered he 

required an express licence to do so. Again after some hesitation I am forced 

to the conclusion that on the evidence this was not a case where the constable 

acted within the course of his duty to prevent a breach of the peace. A short 
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time earlier Constable Price was ordered from the premises by the appellant 

and a heated discussion ensued at the front gate which culminated in the 

purported grant of an express licence by Mrs Baker. It was on that basis the 

constable entered the property despite the appellant's protests. I would have 

no hesitation in characterising the appellant's actions within the house as 

constituting a breach of the peace were it not for the complication that in large 

measure what the appellant did and said was in direct response to the 

constable's presence, which Mr Baker thought was unlawful. Had the 

constable arrived at the property a little later and found Mr Baker acting in a 

threatening way towards his wife, there may have been reasonable grounds for 

intervention to prevent a breach of the peace. However, that was not the case. 

The conduct capable of constituting a breach of the peace was by way of 

reaction to the constable's entry, rather than conduct directed at Mrs Baker. 

For completeness it is necessary to mention s317 of the Crimes 

Act. That section empowers police officers to enter premises in hot pursuit of a 

suspect, or to prevent immediate and serious injury to person or property. In 

Shattock v Devlin Wylie J concluded that the section was a codification of the 

rights of police officers to enter private property, and therefore excluded the 

common law right to enter premises to prevent a breach of the peace. In 

Edwards v Police (1993) 11 CRNZ 271, Tipping J doubted that conclusion. 

He observed that while s317 may represent a codification, it left extant at least 

entry by implied licence and entry justified by necessity to preserve human life 

or health. In view of the factual conclusion reached it is not necessary to 
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