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T!w P!a.intiff 8!ppl\1es f,or consolidation of these pr,r,:ice,s::!ings vt!th 

ancl Third Oief,sndanttt 

The Third Deifen.:l.smts, apply to strilr.:12 cut thn3e of the four ,,::auses ,:,f 

action pl,e21e!ad against thern in tri,e Pl.21ir;(frff s 8mendecl stat6rnent cf claim, 

CP 910/96 until afar the dt-sitermlns1tkm of oroceedings GP 107/S15, . '" 

deve!oper. By ,ag1rnrament claiGd 21 .July 1994 frie Plalnltiff ,El!;;f,15ec:I to build a 

til:Ywnhouse ·for the First Defendant The P:a!ntl'ff has cort1ple2,ed tl1e ibui!.r:Jing and 

sues ths Flrs-rt Defenclant for $53,273,62 being the beJance due ta it under thie 

cantra1ct 

Ti1e substance of the First Defendant's defence and counterclaim is 

1ttJ-1"i-·1t·1 Tc.n·~1c~r..i tir11 11'"111"1~-;, 11"' ' tt·1~1· :i~, 1'~1 1" 1-:,•.::i11°"'!1 "'1,e; t'11e ,1"()''"',.,""""l,,~•,'· l0h,1;:.. p, 'I·" ·,,,•,,t"i·,f,•1~ t:-i·t~i~I I h,,~ :,'4l•e 1Wu~1e_,c"V . ·U'.,,.- ~,.,,.,~i~y~ ,_, .. J' f...J/1..,..,c;i:,.,, ""1'!1 ~ -1 ,,.1 11-!:,~C•<,,,;·~ J.,',bs' !~jj~ ~,- ~-- _.1..., t."a'1....., 

Collrl·'l·e1•1=·la"lmS '•'t',!" t·1,..,,,:, 'c;~·,,::;c, '0,;: <tcg~lr U'V"'iQ, u,·I·1·11,'"'11 i(, O::',::l\f~ 111· , .. ,,,,,,,,:; '~'Llff,or1~1 •J: , J _, 1 ~1- . l •' ..... , ~ ·''luv-~ , f 'l-t,J1 1 ·U-1 wt ... ,t [11. •1c.,H;;1,;1 ,,,., 1111 1 ~c.;'<.t,_,I .;:, , u L ~,u . ...,,11,,." 

The S1econd 01afendant is a solicitors nominee company, It 

aidvanced moni,e:s to th;3 First Defendant The eKlvance vt·as secunad by a fo·i:,:t 

prnvided (in daL;s:2 22) that wh1Bre tt1e First Deif,endant faii!E:d to mak,e payrn,sn'l: of 

f1·1r:.. C"")l'l-1-ra .. ~·'· IJ" l'·i ~•·::::i nr "'1•·1y l"f'(·,1·1·1~.:c ~! I" 1 1,~1·,j,,'..',r ·tl7P 1.··:ri 11"1·1•,vv~t 1·t··1 1•::, irf-'""1,•,.,4 '["l•.:,,l'ei=1 ,rlr~,ri·:· ., -" ,L,_ t I..,,!,. r t,,v w~ ·Q • • --- ' , ....... , ..... "'' 0 '.--, • ~ . <,,I ·•"-"i ,.,J C:h,,, ] 1t ,.....,. - • ~l -"-' l,.,-1 t, LI '...j~ Ill. 



memorandum of mortgage. When the First Defendant failed to pay the balance 

claimed by the Plaintiff, the Plaintiff made demand under this clause and 

registered a caveat against the property owned by the First Defendant. In 

addition to the first mortgage held by the Second Defendant solicitors nominee 

company, the Third Defendants, and with them a Glenys Anne French, held a 

second mortgage over the property. 

The Second Defendant as first mortgagee gave notice to the 

Plaintiff as a caveator of the First Defendant's default under the terms of the 

mortgage to the Second Defendant. Following receipt of that notice the Plaintiff's 

solicitors wrote to the Second Defendant's solicitors on 16 March 1995 and 

advised inter alia: 

"In the event that the default is not remedied by 1 April 1995, our 
client would look to take a transfer and assignment of Harman & 
Co Solicitors Nominee Company Limited's mortgage. We will at 
that point forward transfer to you. Please forward to us statement 
of amount required to settle the mortgage at that point. 

In the event that you consider that you are not under an obligation 
to proceed in the way we propose above and propose to proceed 
with your notice, please ensure that you advise us as to whether 
you intend to sell the property privately or by auction. If privately, 
please advise us how you intend to market the property so that we 
have an opportunity on our client's behalf to be involved in that 
process." 

The Second Defendant did not respond but by transfer dated 14 

July 1995 the Second Defendant transferred the first mortgage to the Third 

Defendants. 

In late January 1995 the First Defendant mortgagee had entered 

agreements to sell the townhouse to a Somboon Thanapoomikul at $430,000 and 

the balance bare land to S A and L M Baker for $285,000. After taking the 

transfer of the first mortgage from the Second Defendant the Third Defendants 

apparently entered identical agreements dated 14 July 1995 with the same 

parties. The Third Defendants then, in exercise of the power of sale under the 

mortgage, transferred the property to Samboon Thanapoomikul and S A and L M 
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Baker on or about 18 July 1995. It appears that the Plaintiff's caveat was cleared 

from the title by the registration of the transfer pursuant to the mortgagee sale. 

The First Defendant instructed the Fourth Defendant solicitors to act 

for it in relation to these later transactions. 

The Plaintiff's Claim 

In addition to claiming the balance of the monies due under the 

contract from the First Defendant, the Plaintiff claims against the Second 

Defendant mortgagee that it transferred the mortgage to the Third Defendants 

without notice to the Plaintiff in breach of the ,;obligations owed by it to the 

Plaintiff. 

The Plaintiff also claims against the Third Defendants inter alia that 

they breached the duty they had as mortgagee to act in good faith in the sale of 

the property; alternatively that they exercised the powers in the mortgage mala 

fide and for ulterior purposes; alternatively that the Third Defendants had no 

authority to transfer the property, there being no default; and finally as against the 

Third Defendants the Plaintiff claims that it is entitled to a proper taking of 

account between the First Defendant and Third Defendants as second 

mortgagee. 

As against the Fourth Defendant solicitors the Plaintiff claims that 

the solicitors owed the Plaintiff a duty of care in certifying the documents of 

transfer from Second Defendant to Third Defendants, and from Third Defendants 

to S A and L M Baker and that such certification was made negligently. 

Alternatively it is pleaded the solicitors have acted in breach of the Fair Trading 

Act. 

Proceedings in CP 107/95 

In the proceedings CP 107 /95 the Plaintiff has cited only the First 

Defendant as defendant. It claims the sum due under the contract. However, a 
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third party notice has been issued by the Plaintiff against the Christchurch City 

Council arising out of the counterclaim by the First Defendant. 

Preliminary Procedural Matters 

At the outset of the hearing I raised with counsel for the Plaintiff 

whether the City Council as a party to CP. 107 /95 had been served with the 

application for consolidation. Counsel confirmed it had not been. He also 

accepted that the matters covered in the Plaintiffs claim against the First 

Defendant in CP 107/95 could and should be covered in the existing 

proceedings, CP 90/96, by an amended statement of claim, and that that would 

be a more appropriate way of the Plaintiff pursuing the claim against the First 

Defendant and the other Defendants, rather than consolidation. 

At the Plaintiffs request therefore, the proceedings in CP 107/95 

were discontinued with costs reserved. The application for consolidation is also 

dismissed, costs reserved. 

The Position of the Fourth Defendant Solicitors 

Counsel for the Plaintiff and Mr Rennie for the Fourth Defendants 

reached an accommodation on the issue of a stay of the Plaintiffs claim against 

the Fourth Defendant solicitors. The claim against the solicitors is not the prime 

focus of the Plaintiffs claim. If the Plaintiff recovers from other parties there will 

be no need for the Plaintiff to pursue its claim against the Fourth Defendant 

solicitors. 

By consent there will be an order staying the Plaintiffs claim in 

these proceedings against the Fourth Defendant solicitors until further order of 

the Court. 

Application for Further and Better Discovery 

Given that the pleadings in CP 107 /95 have been discontinued and 

the Plaintiff is to file an amended statement of claim against the First Defendant 
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out at the conclusion of tl7is decision. 

Ti1e Plaintm~ p!,aacls fou;· cauE,es of action a61ainst the Third 

E~c,::01·,1·1,::,,IJll,1' "1/' '.s "t,,:i..1° T"i'•,i,,,j 0P.fP11f"i':'l1':t'''"'' r11· ,;: "il""ir 11··:, '1'1"1,'Cl'O' a '1'"::ll("1111-'j 1'"'1"F ~,,,~,~l"',',U!-"'1'' ,1,/1)1 (l"l,lC"~/ o..J,,;;:Jl~J !I ,~WJ' J' I:, ,1.. U V tlJ, _, 13 :,. ~~ ',~ (.,1,.Jl..,,..i , ,:..J " l ~r,;',tt:, !l..~-\·· d \wt I 'l;;it.,;''1-cv>I!...,,) JI •. '\\' j •u'JU ,i.:~ 

McMenam!n submitt,eid the Third Defen,jants took a pragmatic aUitude to the 

fourth cause oi action ,E1nd did not see!{ to have it struck out 

During the eDLHT~e of z::ubmisslons and discus5Jc;r1 w1tl1 !J1e Couri Mr 

Tait ac:ee;:ited that the Piairrjff had ::t major di'fficulty \ivith th,3 thircl cause o'f e,ction 

p1ead,sicl in parn:.~rraphs 47-52 !nc!uslvs of the anvandei::I :::.tatem,ant of c!airn. 

Th13 Pla!ntJfs siscond cau;::e of acticn aigainst U1e T11in:l Defendants 

tactian pleads a lxsa::::h of the mortgsi,ge,s's ddy to a1.:t in gcioc! faith, Vlhile 1he 

j f ' . " " I, " ' ! __ ,, . d [ . I ' ' ! ' ' ' seco;1,i caus,~ o action p1eac1s tnm ff1,a l nir," , Jetencanrn ex·arc1sisc po\~eers ,n me 



This is 21 striking rout a1pp1!cation under R:! 8fi The prirn:ip!e:S the 

Court operat1es und1eH· ara clear, lhs Jl"ri~dicUon is to b1a 1exercise..:J spadn1;.1ly snd 

onl:t ln a clear c,.::1se where the Court is satls;fied it has sumcieni rnateriEI and 

neeessary assistance frorn parties to nsach e1 defin1xe and certain ccmcluskm: 

"n is vlfell recc,gnised that s!rn:::,e it is .'.:i strong step to k,aeri the 
p!alnfrtf from the ju[1grnent ,~r2aat the jurlsdlction ls not e::(ercised 
exc,ept in plain CcJS1es 111vhere the cl1:'lirn is plain!y w1t,enabl.e," per 
Eichelbaum .J in lnnes v_EwirzJ:tl ['l !9'86] 4 PRNZ 10 pHJ 

T!1ey dld so by takin~1 an assignmeni o'f the first mo1igag,s from the Second 

!Defendant, and then exercising the povv,et" of sale under the First D,efisndsmt's 

trnortgage. 

PJa!r1hlt T~"1,s S,.;,:;,cond Defendant did not assigJ11 tl1e mortg12i1;;ie detit to fil1f:1 Ph;:intlff 

the Third! Dsfendants torJk the mort,gage subject to tl1e equ;Ues and notice 

lrnposed ,on the Second Defendant's, and pa1rUcul21rly the notice given by the 

P!alntiff to the Secona Def,endant 

encumbrancer. ~Nhicll eculd not be sustaine,r.\, and seconcl, tl1a't tr1>e i?laintiff :121d . . 
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Ti1e PlalnUff s claim ag1aln2t the ~n·1ird Defen:jants i:s tJssed en i~s 

caveat .supporting the rlg1ht ,~o a mortgage to est21bl!sh its st2:tus., In the pl,eadlngs 

townhouse in th; v1ui::mg place. !n those circumstan,:es l'i.~r [Jle;Meni;imit:: sut:imittied 

th.st l'i was i:nconcrsive:ble tha:t l:he P(aintirf oot~lcl obtain an on:foiir fi::,r 8pecmc 

by the Firs'II: Defendant 

the PlaintifL In full it is: 

"22m VJ'11er,2, the ovv'mJr has fai:ed to make payment of any pmt1on 
of the contract pdce m any othe:· ff1onsys due and p.ayable 
t1D1 the F1egister,ecl Master BuHcler herc3under on the due date 
-for payment, then the owner vvm forthwith upon demand 
gh1e and execute in favour ,of the Re1gistered Master Suiider c1 

registiergbie memoircmdum of rnort~ja-ge over th,e land to 
:s,,;:~cme the affH:)unt o,Ning from time to time from the r..n11.rnsr 
tc, thb H~tiistered l'J!ast,E:ff BuHdar . , , " 

determinrad in ti1e oroceedino1s. If therie is na lo:ss, or ,even if then~ is a loss which 
I -

leads to a reduction in the .announ( ,uuin\;! br the First Defend~,nl to the P:aintifi\ 

contract 'Which v,;ould suppori this mortgage and it1 turn tt1e cav1ec:1t 



is de'iined as: 

"'Includes a mortg2igc:~ in ·fe,e or f,or \,ess e:state, and a trust for 
seeming money, and a li1en, encl a ,;:harye of a portion, armuity or 
other ca:::iital or annual :s:um; and encunibri::li~cer !1as ;s, 

corrnspcncling rneaning, and lnc!udes evierv pers,Jin entitl1ed "i:O th,a 
oen1sflt of 2m ,£mcurnbranc1a, (H entit!Gd t,c, mquire payrnent or 
dischiarge thereo·1\" 

his da:im tes.t,ed in ,gpproprJatis pnJC{3,adings: !Cl~mY ''- Ffeicfer [''! 9'14] '! 8 CLR ··i fl7; 

'1995 the author states, after refsn-!ng tc1 s·I 04 of t!1e Lane! Transfer Act \Nhlcl1 :sets 

out priorities in the appiicatkm of the moni,as arising on a sa!e by mortgagee: 

"r,Jnd,el· this section wh,'2ffe th1~ holdet· ,Jf ;;m tmra:gist,ared second 
nrimtgag,3 has lodged a c2;vi£,at to protec:t that rnmtgag,.e and thrB 
first mortga[1eE1 exe1rcis,es tlh'7J po't.1Yer of sal1~ .• the GS'-Jeeit '\ti.di! prfJ',JEmt 

th,:i riagi;i:r,:rEtion crf tlie tr.:Jnsier to th,e puxchaser unl121ss the 
provisions of s ·i 4"1 of the L:e1nd Tirar;1s-fer /\ct ·i ~:152 2.s arnend 1e1j in 
1982 :;::nd H18f.~ :apply. H they do not, a r:a111eH:·:rt IftiH prevent 
registn:rtlon 1&ven "rlii'hern th,e refJistratio n ,o-r the cav1:eat is 
sub:;equent to the mmt~Jage., Before th,a transfer can be 1·1egistenad 
th,~ c1:nreat mtrn,t ·firn;t b1e n:lrnoved. This is b1Etcc1us,si the c&N'Elat is 
not iu;.eif on ancurr1br!:mce: it ls rrn~nalv th1a means 'llvh1~r,,e!::iv i"f 
nacessairy this matt,er 1C:E1n be test19d in CourL ln rnany Gc1ses C"I' a 
s,acond rnortgag.e pi·ctect,ed by a cav,eat ,nu; caveat \Viii be ab!e to 
bre rernoved tJv ths1 strdl~Jhtrcrv1t1ecl'd procGdunes in the cav,saL '' 

m. oor1TeGl in tl1at the P!2.infff' ss c2veator was not 2:n f.mcumbr2:ncer for U112i 



.. . . 

purposes of the Property Law Act and accordingly could not rely upon s83 of the 

Act. 

It is apparent that the Plaintiff's claim as pleaded against the Third 

Defendant depends upon the failure of the Second Defendant to assign the 

mortgage debt to the Plaintiff as an encumbrancer. The claim against the Third 

Defendant is based upon the premise that the Third Defendant took the mortgage 

from the Second Defendant subject to the equities and obligations imposed on 

the Second Defendant. The equities and obligations arose out of the caveat and 

the notice given on behalf of the Plaintiff as encumbrancer. In light of the above 

finding that the Plaintiff was not an encumbrancer, the pleading cannot be 

sustained. 

In the alternative, Mr McMenamin submitted that the terms of the 

alleged requisition were not sufficient to constitute a requirement under s83. 

It is necessary to consider the exact wording of s82 and s83 in this 

context. They read as follows: 

"82 (1) Where a mortgagor is entitled to redeem he shall by virtue 
of this Act have power to require the mortgagee, instead of 
discharging, and on the terms on which he would be bound 
to discharge, to transfer the mortgage to any third person 
as the mortgagor directs; and the mortgagee shall by virtue 
of this Act be bound to transfer accordingly .... " 

83. The like right to require a mortgagee to assign the 
mortgage debt to a third person shall belong to and may be 
enforced by each encumbrancer or by the mortgagor, 
notwithstanding any intermediate encumbrance; but a 
requisition of an encumbrancer shall prevail over a 
requisition of the mortgagor, and, as between 
encumbrancers, a requisition of a prior encumbrancer shall 
prevail over a requisition of a subsequent encumbrancer." 

Clearly, the sections require a subsequent encumbrancer to give 

notice to the prime mortgagee of their intention to exercise their rights under the 

sections and to require the assignment of the mortgage debt to them. 

"Requisition" is defined in the 'New Shorter Oxford English Dictionary" as: 
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"'Ths c1ction or an act ot" fc.wmal!v rnquiring or d1amancling that a 
duty etc be performed; a vvritten demand er!' thls nature," 

It is nec:essary to consider wr1,eth,er u~H:i Ptainfrff s solicitors' letter of 

part of U1e letter is: 

'',,. our i:.::!i1Elnt '\Nou!d lo,•'k to take a transfrsr and as:s!,gnnnent o-f 
Han-mm rfl Co SoHcito,rs i'Jc.1fflineie CiJr~1~any Umited's rnartgag1:L 
V1/ra '\Nill at that pc1nt forward treinsfar to you, P!1::'las,EJ ·forward ·!o us 
st;:::temr1;;1nt of arnount required to seW,e thr@ mortga,ge at that poirrt" 

in my vie1w that \1t·oro'i11~1 is insufficient to 8imount to a rnquisition 

does not amount to a requ1sltion ~~or the purposes o·f s83. 

was not ,and'Ued to a transf,er. He subm!Ued that :s,83 makes i'( d,3ar t!1e sscond 



,, ... wh1an a n?G1eiver and ma 11ager exsni::::is12;s the powrarn of sale and 
rnanagernent co1-rfer,·ed cm him by the mc,,rtgag,e, he Is c:!ea[!n1g vvith 
trie security; hi; is not mi3rely semng or dieaHng 1cNith the int1Eff1Bsts ffl 
th(3 rnou-tgagor. He is ex1si·c!slni;-,1 the pov,,,er of selling an::: :d1aallng 
·,.vith the mort~Ja!Q1ed pmperty fo,r the purposes crf securin~J 
r1epayrr1ent of thi3 d&l::rt ov.1ing to his mort!d1Ege12,1 and mu~,t e:H:irclse 
nis pmNers 111 ,good "E:lth and ·for the purp,ose of ,obteiin!ng 
repayment of the: c!,abt ovving to h1s mort,grig,ee. Th,3 tr1ec,ei~h:1r and 
1T1cinager ow,as thes;s dutlies to ✓rha mortgag:ors 3t1d t 1:::i al'. 
,r:;ub:sequer,t em::umbrancers ~n whos,e 'favoui· t11,e mort91131gsd 
property' has been charged," p2:22 

The statement o·f principle clearly applies to th1? duUes owed b)f a 

E:Jef;(r:;n v Bass R:aclclftte & Grefton if tel ['J 992] 2 Ch 



purpose and for himself or sorne 

·1 Nzuq;. 

exercise of that 

is Privy Council dedsion 

fl l,or~n11rp::.c:.s I/ F'. fn"c:'·{· .lf'if1,1 t"',-1/".r.,, ( ,,:u,r,,1·~ 'I; ij',,·,,~ulf"·¼.,,.v, _1 l i:.i·,!til, 1\Jvai:,,µ: ~"~' ~.J• \<Y' It,} b!J· 

in this CC:lSe 

and purchase U1e land. 

this First D,efern::\21nt as register,ecl proprietor 

there in First D1;3f,andant fell 

Defendant T\1e Second De-fenolant v,as exercise 

sa!e in mortgage, It issued Proi:>er'h.,1 law 
" J 

Notices. 

Second Defendant haid so!d, then pursuant to si4"! Land Transfer Act the 

registration of 

right to 

sell the existing 

Def,endants. For· the reasons g1lv,£m above 

the PiainU'ff 'Nas not an encumbrancer and vvas not to demand a transfer 

under :s83. Th(3 De'fendanf:3 then, povifer aale, so!d 

at a chaHengecl. The sal,a process, by reason 

oflhe Transfer 

, ,averi 'Nit.hout &'lction on 

a the same 



action against ,;h,e Third Defendants eis cu!Ts1TUy plead1:2td c2mnot be sustainsd at 

.arnended statement of c:::ialrn arr& struck f"Jit.rl: accordln~1iy. 

(a) 

(b) 

li'c'l 
\ ;I 

T r",,F-1 icYl-:::i11'1,1,i1"~f C.<'.> ,l'•o ·f;II;::. ~111 ,;;1r1·1""'11d,,·,,·j "'''atc!:!'11,C..'=,'t '")f' ,.,,."',-Ill"' i\.'J'1( ' 1? [, tec:tc•,c:,ri'1tl,f.>l" 'I (1C'? i ~,~, M ~lo< uJ IU hV ll d ,JI' 'i,,J! 1iw, UV \c.JJV·~, ~!L- 1"""3 ·-~ u' 16, 11,..,lr~_ J ~ .J ~ = ;1 \i;/, -~-:.,d :1 ,I ,),~ ".- ""' ~l ID 

.January '[ Et98, 

disco\:1ery tl1,at ls c;u1Tent:y adjo1.Jrned sine die, It is to sGek the r,eEsUng of the 

application in a chambers list by letter ilo trie Registrar·, Tl11e letter ls to be 

sent by 20 February ·1998. 

~Sc:.Ncitors: 
'1,\J',;:,Pen, •;;;, r-'io r•hr•1,•tc:'-:,1ui?•1·~,, l'fl'" °'1'~'1''1'r"11q.· ,v LJ . ..,,,Jl'1;:._,Jf c~ 1_,,.., J ~...,L1~ h.'h .,J a ~ """' J , -=-d r r:1 h 1,, ~ 

K .J Mc~11l19narnin 8. Sons, Chrlstchurch for Fin:;,t ~ff·1c! Thlri:1 D,,~f,end~mts 
Ham12,r1 g Co, Ci~1ri::3tcht:rch for Second Defendant 
F:hode!3 ,5,~ Cc, Christchurch for Fnwtll [}afenc12'1nts 
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