
IlCT~GlH COURiilE~ALAND: 
AcIJCKLAND RIE:f3)[STRY 

19 awl 

for 

21 1997 

MiliE !t11:'L~'IT~SlJ1,ND8 
ENTERPHJ£E1~L~lJIJD.,llh TIOJ>D 

1997 

for Respundents 

ORAJL JUDGivI1[NT OF TOMPKKNS J 



T1c:e resp,cmck:nrn Vi/ere appointed liqulda~ors punrna11t to a 

Thie liq1L1,~daton; have I2:-:ued a notice to c,J:ntributn,ry to th,e. appiic:ant, 11,,Ji;,: 

1ltlij1:1:"Jtol·:, th,,i he fa, a 1;ontribuitor in r,e;speet of 1117 ,935 U ,~h~u1"'.;:S that 'were, unpaid. 

The Eq_uicL::1tor h.is nude ri, caH 10;12 th1.!, a.;,plic:arnt,, I1.1fr "1llijrrn~ok, in th,e sun1 of 

arr~. ';vhoEy unpaid., ]Hut it if! bh: ccmtentioa i:~1tat h,~ is [~ot liable kl mt:ei 'l call ori 

the shares in respe;r;::!; of whirh n.,,;. ,:::aU ls DC•'v," made, 

Ltd. On 7 D::,cember 1982 :t changed it::; Mtn'le to the pr,et,r~nt mun1e, Tin ArrH 1989 

<;,he i!lature of H,·,:: comp,any's 1Jusines:s,. ,.,vhkh h,;,j br~ec ,;s a rer.iu.mranit OJYe.rator, 

changed, It purchased Fullers 8lipway in the Bay of falandls, At that st.age 11he 

;:;apit:ail of th,e ,compz.ny \Vas 51,000 shares •Of ,Nhi;:;h 50,999' ,ilfere held by Mr 

\Vijr,i:%ok :ar1dl one 1by )Ms Hey, Lat,er im that year there vvere further changes i.n 

the capH,l1 :strm::tme whk1t l need liKIJt: detail. By Aug!lst 1989 Mr Tciliy Y'lf cmg and 

They subscrihed for 

rnbscribed for 80,00:1) :s.hare:3 rrmnbr;;;rtc::d (i.70,(101 tc, 750,000 that wer,~ u.l1p11cid. 1Vir 

Vifijn:1,tot, in his affidaviil: !n su:p,purt of his appllcat1cn, chims th:ar tlu- i.ssue of 

BO ,OCO ne,;v shares ti:,, him •;vas an errot on the part of ~11Ir P1.JJu1t.3ma, the accounrc2:nt 

for the -::om!H,,ny. I do ~10t acceT,t that evidence. There is annexed to the afflthvi1i: 

fikd ,;:in '.Jehal.f of the Hcrdd:itor,, the s,,11bscrfption to lncreo sed .sha,:te ,::;a:_:,iial 

signed by IvIT:r :und !vfrs 1\Vo:n;g as to 8:0,tlOO sl.-rnres and by Mfr ':?Vijns\tok i:,~; 1to 30,00::) 

shares. That notic~ of snbscripticm ,Na§ filed in the ('.ompa.nies Office. lt is c.!e,-u 

In Jat1uary and :?rebruary I990 ti1ere w,ere further chang:"'s t,,:; the 

sharehddlng inchuiing an inere,t;,,: in capital to o:ri,;: milliera shares cif $1 each. 

A.:s ~1t 71 Tt ~1farch 1990 .~Li' \Vijnstok h,eld 520,000 s.har,~s th,u had b1;:".en caUed and ~~lid 

and I(i.5,000 8harns vncatled. 
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On 23 J,,farch 1991, Mr 'iiVi,iIIstok s1.1bscrfoed W 300,000 :,;hares m.m1bered. 

1,200,001 to 1,500,0,00, 11: is ,,:;rn;mlllcm gn:;,1tmd that of the rw,n,oo shares i~UaJ,,r;eribl:':d on. 

3 Auguo;:,t l98'~;1, and the :~00,0f.:G s:iHff•! 2uhscrJbe{1 OE 23 Jvlard.:i 1991, :mme ";ere 

tr1m:fern:d by . lvfr Wijm,!ok i:O othtn,, (:all,ed, am! paid. t,f. 

,mci.E,ed shares irnbscribed by hinL 

participant2. 

S,;;:verali Hve.d in Auckland, :nost in Hong Kong. The Hong Kong Cll1,inege were 

apparern~ly ushkg the 1n°r1!shnuE in th1~ compauy :::1s evidence im :su~port ,;::,f theh 

On 30 M:ay 992 d,e c.:tpi.tal ,i:if the: ,company y,cas in1~1\=..ased to ~,2.25 mimmL 

t"fr 1Nij:·istok s,ubscdbed r;o 1ke '..1 . .50,.000 ne'N 11.harei,, hut they 1:,•er1;:; ,,h,iHtly 

ahenMardis i:ra1c:s:ferre-d t0 me,r,e Ctiue~;e sf1arehol1en:; and th,::~, ,;:all,ed and pa~d. 

Th:;'; liquida10r accepts tha:t 0111 or r.ibout 31 l:fay 1993, 32:iOIQi shcire~ of the 

uncalled :3hares held by Mr Wijnstok v1,er,e: trnnsferred ttc, Pmasma Arden and 

Partners, c:h,n:tered accounitants, in prtrt p27E2ent of outstanding fe,e:s. As a 

'.:or"1,'),my and Ivfr ·"vijn::rtok tlrnt 1\fr ',Nijm:tok wm not be iiab:e fur cans cm ,:1ncailed 

ca)'.lh~il for 1.vhich he snl:scribed in a.ri:iciptJ:i.cm of l'1Jloca1ti.011 to ne:,;v m.embers. 

~,fr "Nijnstok sakd drnli: h,!. appreciateci ,md ltold Hit;: ,,j,thier sbare1:1c,k!ers,, that 

the Com,.panies Aet did nc,t p,,ermit a priv.?J1::c :x1mp~1.ny to incn:.a&.e irn sham c:apiu:11 

rn.emozandmii1 of subscripth::,n: The 

shireho:rkrn at the dm~, Ivfr and M\:s ~,J~ror,g, 1~'1:t Chcn,v and M:i '1/i/ijm:11ok,. amh:::ipatcd 

tluH th:';'. compan:;r 1,;rnuL:I irn:r,c,ase hs r:::apital ctnd ,:hat this i;:,,crea::;,e.d cr::pital ~11011ld 
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4.ccording!y lt was sugger;ted, f.i,iir "Wijnstok say,: by fv1r Frnncis Wong, that tlJ' 

11::ivercorne the prnvision 1n the Co,mpanir5 Act, the con1tprmy :1hould incr•;.:as,~ it.::; 

capi1tal. s;nd to t:trn extent that l.num~diatre subs,~rit,ern foir rthe incn;;ased i:::i.pita1 

•.vere not found, ihat C:o'.plui.l 1~muld be i:i'J 1'• 1fr 'Wijnrtok's name and n:.main unp;,1id, 

i~,,1k 'Wijm,i,•::ik said 11ml: it ,vi.s th,e clec1r undtrntamHn:g; at th,;;; ti.rue that the c-:1111pany 

1il'l'0'..:1d not i::aH up th:H uncalled. c.:rriJ)ital illJ111tH ne,•/ m,embers lu.d b,,ec,n located .:,nd. 

tmd a.ccepted the shan!s, which Vloi.ilcl th,en 1_:ie c:2,Ue{,:\ up, 

Jr, support of the •''.;xi3tence of this agr,;;:ement, J\,fr .lair1,H!:~ r,~~.r..:rred to c,enam 

docurnents a11:1 evrdreace, 

Fin:t he re.:7,ern~:.d to a le,'.tu ,,,,fitttn by Mr P:011tsm,, to f.11; lN\jt1&tok and Nls 

Hey d:Hed '9 Ati:g'..rnt :..9g9 refenfo.g to lh,;; increas~ nn eaphal of 160,000 e:fl'ected on 

that da.y. 

Ivlir and 1\/lirn 'Wong and "go.OOO c::}rnres (.imcall.ed) to [Mr \1lijrrntok] for uhi,mat~ 

alhx:i:tio,n t.o 'scheme participants'."', 

1vfr '\Vijm:,:.ok said that foe reter,ence i:o s;::J1erne pi:irticiparHs v.12,s w au 

intention tbaL c~,phr,l wa:c: to be issued as paid · up to c,~rrnin pe;;-::Hy1ns v!ao had 

m1der-taken wodc or perforrned serv lees for rJ1e cotnpany. VV"hHe this rnforeniee 

in Ivir Poutsm.a"s ktter supports i:he view that there v11as an underst:RIJlding that the 

u11lpaidl share caphal lcmm.ed Io Mr 'IN1jm1stok 'N£,s going r:o be pas1ied inn u.Itin12itely to 

othern, it ii:; silem OlfI the liability for those sbares ir:i the me,:mti!E?." AJthou,gh, w~ I 

!~tlve sr<id, ]Mr \Vijri:Y.n)k cfaim.ed that the issue 01 these ~,;J.1af1:;s w::i:, a mis11ake, he did 

'in his affidavit con::inn that he acc1;;;pted that they could evemuaHy be all'.)Catcd w 

pern,.::ins provid:ng 8,:'.;Pfices .. 

r•,TexL Air ."ames rrU~d ,::1n Vlr Wijnstok's eviclence conc,e:ruing ,l !:f:.eet1t11f; tlrnt 

occurred about 11.,fay 1991, 

company's solicitc,t, what he referr:ed to in his affidavit as llhe device empfoyed ,uf 

using his 1Hl.ffi.e. to hold. ~·.hares not intended t,J he called until new ~hareholde;rs 

v,,,,-:,re found and ti,Ilotted thos,e sh2,re~. 

ht~ :r.,ubs,:::dbe.d to the[:,e share:,, h,e ,::ouid! b~ heid E 1ble i.o br~ Ci,Jl1e:d on tl1ien1o I•,ir 

\Vijn8L:iik :,aid he told l111!r l•&:::Brca:ricy ithat ~he od,e.r sh::1.reholders l'.rnd ;~.aid ttk~Y 

wi:ml.d rn:i1t cause ti cr1H i:O be Enad1e 11nUl r,11;;v,7 sharehoi.dern 1,.1.0 ere iden~Jfied, 1,,,Jr 

~•lkBreI1.rty su 1?,ft:!sted that he obrnia a deed of trust from the: i:,:~:.naining 

,,,Jiareh1~:lders 10 th,.::, effect th,a the ~1::11:ues to which hf: ha:.i r;JJb2;:;ribe:d 'Nere h::!.l1i 

Com:l:i·tf;ll/ 011irb th.is, C1'1. '.H :M:ay 1991,, ]\,Ir 



that ihad been 11ssued sh1::ertly bef,:i,re. 

r1is,ed the :g,1Js;gestlon of a d 1::.ed of trust reco,·ding that there W8,S no lntenUon J·,at 

1h1e sho,re:..; be crJl 1::d until ne,,1v .~:11bscdi:,1;:rr:; Vler,;:: fmmd. He C)ald dth,er I:;fr Ch,j11,v ur 

Mr \,Vong, with the affinnati.on of ,tJ1e otl1ers, said tib!1H they were [H~ople cf 

hono,:Jr,, ,.heir ,,;vord "1:is,as lheir ,u'.eed, and £hey !!hould nc;t require. 1l\rtyt1,ing to be 

:·.ligned. 

H.e said if .:mch · ?,n a;greememt had been rreached, 

:!\,,fr '\!Vong s1:.dl he does riot recall a 

managem.ent mee1h1g aI which Ivir Vlijnstok requested a tc·ust deed be prep2,redL 

:recaH myin,g L!,ythilng to tlK•. ,::ffect that the:Ir wcn·d 1s theic d,ied i:md he SJ;1,cmld 

not requir1;. them tiJ sign ,u:.y~hi.ng. Hie goe~, 011 m nbserve Hua it wafi ridic1.r.l,,Jm: to 

i:mggre:,;t that he would ll'J't have w1nted som1;'1:hi:1-u~ so fundamentaf :2s an 

arrangiemeM flrnt issued capit:d would mH 1:::aikd, lo be r:~corded in wrid1.1g. He: 

r:e,corded,, 

either .:KC0tHJt, V <l.m ttrJ.able to base any factual finding DE aimything: that may 

lrnve be,m ",aid rrc~ th,;;, 1111<ma,gt'!me11t meetiirng to 'whilch l:il£r 1Nijnstok refers. 

Ivl:r Jm11es relied pa:rticulady on the waiver ,;Jf pre-ernptiv1;; right~i 

compkte,:I D)' shareholders. Thie ·1.~1 :il.iv{-,rs referred r10 the shs:rehold>ers' re:so1uti,;)J1l 

submitted 111.::ii d:ii::: v,as consistent with the claimeci .:.:i,green1cr~:::. It i.; COil31!::tent 
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with an t:.nckrn1~andh1g t.:ut li:1r 1Nijnstok ,.va::;. 110 jJOld the flhares ,m.d 1:hat Vi1"en 

Sti!l.!.able :sub::ccrlib1;r8 •Nere ]d.;;:mificd, they would be t11:r11n,~ferred w those 

8ul:;3cribiers @nd call1;;:d Uf'. 

vr,1ii holt:Hng the sh&res. 

It is silenl c,nc tii-e Habillity for callfJ vib.l.le k,/fr \Vijr1stok 

debe.ntJ;ii.re tllf',1te.s8 H is 

For pnss~nrt 

M:r 1Nijnstok s 

uncalled capnal. J:hiJ: for that agreen1,e11~, he submiited,. the obvlou.s course for H:s 

On 25 JtHk': 1993 Mf.r Chan., on ti,-;half of the Ffong Kmi.g shareholders.,. ·wric,ite 

to the lJ..-wrd. of director~: ,Jf the ,;ompany refeHlng 1tG· an ,c;xtrar,rd':inary m,f:eting 

that ha,d been he:IJ on 19 Jun•~ 1993, and requesting lhe, bc,,atd in1mediat,~Ry to (".an 

,i1p alDly :.;h:i11rie.:i: ·~1hich had :not :1e,t been 1-::aEed a,m1r rem3h1ed unpdd. 

dn,if1ted a letter i.11 reply which contained !ht foKlowing paragraph: 

Mr ·1ivijr1stok 

"1. The 1rnrn,be.rr of shares unanoued as at :he date 
i:r. 14G,1'.~,5 1$ sham::-;. 

of the last 
Sb.are.h(Jlders n1ctting (20/~S/93} 

These share,;; ue held In SUG'U. by l\[. ,,Vijm:tok rt, nomln,;;(:;. .:\ pri va1'.e 
,ximpany ,i:::am:mt holdl i.maHocatc:.d :sh,,res. Over 1:he r,,a:t duee ye.:;:,rn h 

sy~:~,em. wirn, adopted •,vhereby ,. aftit':r .::in incr~ase i11 sJ·,iir,~-- capital was 
approv1;d ·r1y shareI11olders resol.ution, ?1.H su ::h ~.hare.s v1ere tali!::,en up 
1Jy I'.1L VlijmtoJc U1.zm requests by :Jtliter pt,,,ti=s wining to subscl.'ibe 
for sl:rnres,. 1"1L Wijnsh:ik t~·ansiern fh~ amc mli: of share. ~ubscrlbed for 
Io th,e pairiie-~: conc,;;n,cd. This nne1thod w,m::; rmpioyed t1:, fadHt:ne 
aH0 1::a1tion of :'3lutres rn ne,v s·.hareholden; without having tG c:~H "" 
:11hrnrehold,~rs 1n~"1:ofrng: ever-:1 iim,~ :mch an event occurn,d. 
AH she,rehokl,~rn have p:1id i:h1~ 1m,.:)1.mts Sl}.llrn~rib,ed for in folL 11 

YVhen tbi:~ draft v.r:018 r,efe.n,~d t:::i Mr 1/Vong rin,,j' lvir CJ:,011v, th,ey r•:;pHed 

proposing lhat the lrem or1e ,vhl::Jt I have ~;,';;t 01.H abc,,',f;, ;:ih.011 id be delet,~d ai:'.d 

instead th,:~ ~etter .should simply stmtt ;Jhat 1t!H:c subje,:::t oil: sharer i;ui.cJfoHed '~'rrn1ld be 

The 1euer Mr V\iijt~'.',tok th,E:n sem tJ the Hong 
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,:;;x1ste::rice of the 216reement I ccm.sider it is ,eqni.vocaL In. tne hrs.t plac 1e,, the 

are inaccurateiy -~Ieseribed as u!.1a1Iocated 1:,hares tirrnl a:.re held i.n trnsL 

hi[: willingness u:o dde,.e thi~; para.gr::il)h dc;e~ 110,1: suppor:t his pre:~ent conte:nti:.m 

ithat 11 final and bi:Idi1rng: agreement had t,.eui read~.eri 11.riLh th:e Go1upany or th,e 

shard1.:Jldtrs. 

shardwlders on behalf of the C.(n:mp:n,y, it is to be;; expi'3c:~ed that Mr Vi/ijn.o,tok 

wouJ:d h.E,Vl" insbted on advhllng th,e Hong Kong :~har;:;ho!d,e:r3 of thaK agreement. 

011 28 June 1993 Mr Clum, rn1 ibeh::d of the Hmtg: l:on;g sha"ehc:ldern,, again 

·,,irDte to Urn directorn ".°equ·;;.3ting th,rt all sih:ue~~ that ha,~ be,~n rnsu,ed and 

The !lnceling 0.f directors v.ras held 1:in 29 June 19~'13. Th1,s rnmutes of th-e 

meeting re:;:;cr.rd that h'Cr 01,::r,v propos,t.d i:hat, a~: r,::;qu:e.st,:;d ty the sl"mrehdden the 

sh.ates };,r,! called up. r,l::r \l/c,ng se::::011deri the rr:.odon. lVJs I+~y is recorded SJS staiti:1g, 

"'It ',11,<a,.=; lmo-vn Hrnt thi.:;, ptm::d ,~f ~111,~1rts ",las uasold. as they wen:~ held in trm:t by 

Mr 1Jifijm;tok is record-ea as 

stating that h,e i.s the interested paiiy -1vhh regard to the E:h~ires being caErc.:d uip 

and under the circumstances he ha8 no dtoice but to taice private legal advice. He 
. _, .. 
ns recoruea as 

I am unal,k to place any ,velght on th!s e·dc:J.ence. Ivirs Hey dJ.d nc<1: swear an 

Whnt she is recorded in thc.;• minutes as Bayl:ng at the 

No reliam:;e can bt placed c,1,1 lL 

it is r.orrecL. as 

~•!Ir f'hillips rm b~haff of the Hq_uidatorn says m hi::; affidavh, 1.h.:-,t tl11;".re is 2i 

pattern 1'.hat r,hare[; v,1er;;: ir,:.;w~d :.o I\llr 11li!ijm:mk ,vbo smbs,~ribed to th;~m.. wd1 th:'!it 

son:1.1;:. of ;.hG8•e shares: w,ere tnms:f.;:rred tu Ii.evil 1,.ha1\::r~o1ckrS'., at which tlrne th,ey 

wer,1~ c~1Hed up :md th,~ calh: patd.. 11,,Ir PhilHps gne::. on to s:1y ti1t1H: !,here is nothh1g 

thz1l he l"1as :;:een which indic~t1!:.~ Juit l',!r ~~••lij 1."::stnk v,r.:-1s no1t t,ci remain pern-::1na!ly 



The rwtifkation of incn-:asc 1r1 ahan: r,rxpitd filed 

fa the Conipr.,nie:,;. Offirc:e recorded: 

"The crn11.1hion :;mbject to 1.vl1ich the ne'N share:i have bet':,] f;,r .mte to 
be issned are as foik~,,-v~,: 

Si.mHarly, the accom111s of the compan:1 ,s:how the :;;hareholders 

,u1d list c,,;;riarntdy paid sh::,r:-::-. and u·:1paid shares. 

;;1p1pe11rs tl?e appropriate figur,,;:s for the paid ~hares and the urnpaid si0.ar,e';., 

,~hard11.-:dckrs' fund,~ reduced by th,e irncalkd capital, which of ccurse. it "NOuld not 

Any j'Jernon C:.':XaE1Jning 

V\ii]nstok iiad a HabiHty tG i:ne,c:t cal!~: 011 H11;.; um;;alled capital in his nan1e, 

I am satisfied that there vvm; a general irnderst2mding bet weer~ IvTir Wijnst0k 

a!ntd ?tel !east some c,f the direcwrs aml. r,h.~;reholclers, that Hie s[1u:;ires ltc which Mr 

~vifijnstol: m.'lbscrihed that r,ema:Eed unpaid,, "''iitrt: held by him to be trnn:r;ferred to 

m::-vY membern ,1vhen tn,ey •,~rere 1o,:ater.t !vfr James. acctpted. frtz.t :d1,r.:y wer;; not held 

ir1 trust. 1Vlx V,ijm;tc,k 1miy have ha,c} a belief thJt he wm1.ld not be ~iabk for cans 

I ;:nn m:vt Sli:tfafi~:d that this urder""tarrding was .';;Z)nur1m1 to :J n the 

.app:irent frmn the cr11 r:-esponder,ce from the 

Kong s.h2reholder3 H) vvhich I have referred, that ill;;;y did nGl: have :c.mr 

l:.nd~rstanding ]l\;lathlg to tht liabili!ty fc r cal:sc 

shareholder:'i:, tbe e:vidr~nct-! f,dls far ~:hort of ,establishing any ccrnclmJerl 

agreen1~n.t hwmded t 1) b,e binding betw,ten the company itself and hfr ,~,-ijnst.'.',k. 

]dad there been sucll an agreem.eEt on what •.v21::; a roignm~::mt nw.tter affecl:ing the 

C31phal of the company.. l would have e·tptcL,;d it to be record,~d h1 rm a.ppror:n1ate 



9 

cle,:ff, 11.HH::quivocal evidence tn estJ,bHsl"i. hs (:<]dstenc,e ~md cemlSa 

the this cas,,~, does 1101 do s,1.». 

The evi,1jlence in 

Tl:ii:S \~,oncJu,fol! maJ::es it u:rmecessary 7or. me fina1ly ;:o d,eci.de 'Nh:m: 'NOtdd 

1:'uive be,;;:r~ a Itiajor bsur.- had such an :agr,~e1nent been e,nt,ered in:to, J,1::i.:J2ely, 

t:01npeYHng ,mthorlty for the vrup,nshion that e, 1~or .. 1frnny cannot entet into an 

v1greem,~n, with ~t shareholder, bimfing on n · liquL:iatcr, that ~1 sh1?eho1der r1halJ 

Slutzki;1 Pty V,,,loodgers and C!.altlwrpe T,{foodgers 

" if 11.h,3r,:; b a ::ontn::c1 to take slrnrns whkll ha.s been foJJrnvedl by 
entry on t11,ec regi~ter ;;ind the c::i,nt".'act conrnim; a 1;;on,:1ir:ion wluch 
1lhe comp,m~r is :-:mbs,,;::qm~n.tly u.t1abie for kgail or praclkal rnmmns to 
fulfil,. the rn,einlbier cannot claim to re'.y on the br,rncl', of cum!iitk,n as 
a ground for enthlin,g him. to be rdii~ved ix po.,·t fcu:,:o fro:m. i:he 
obEgatkm to pay i.n foll ~he nomirial 11rnou~H of the share, TiJ 

al]lcri,;;,r this wcnlld br, h1cQ!n:s:i1 sLent V'ikth the Companies Act." 

Im1 Official Assignee ,;rnd Ronico Corporantion Ltd (ln Liq.tidation) v Walicer4 

tlH!. 1C.~omt of A.pr,eal considered a call made by l.iquidators of Romeo on ~"1r '\/V a.lk,er. 

fa my j11dgment 1 .:HlicP that the c:uJy mEma.,;-;r iin wrik:h th 1;':: liability Oil uncaHed 

pay ~he cc,mpany d1~ arn·ount. of hb~ d1ar1;;,; i,c; " statutory Habillly, It h: beyGnd the 

1mbscr1cpt.k1n for the uI,1ic@He1:i !S'h.arns, that would n.ot ff\':,iI Iv[r '\Mijnswk afr,,e:r the 

ii.qukl:::d.mL Coupe v J M ,C.'mipe Pu.hUshin,g Ltd ,,5 and ~1:le ea:;,;::;: re::::,e::-red to in it, an: 

authod,::y for !:he :prnQO~,Hion that (rn.c:e a wiEctkg up httervenes,. 

l 

1 

3 

4 

5 

0879) 4 App Cas 337, Lcrd Pen:umce at :-1,n. 
[1932] VLrl 219, r,1fr1cFarla11e :at 23:5. 
(1925) :)5 NS\V Sll 4'.~3,, Jordan CJ ai: ,~:~A and 485. 
[1995] l NZLR 1652. 
At 668, 
[1981] l NZLR '.t.75 (c,iee A), 
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~o r;et fhe ,;,onl.rnct ~1sl<le, Ji t:i t,oo kte because be is a mtmber of tliu~ con1p1:my ,111 ttie 

d:.llt1~ cf th,i ,,)vinding 1111 cn.d the ,::::;,,:;:dilon, and tht: mhe:.r contributories have 

acconhngly ::,btEined in ,effi;:;ci 1:::I)'8tal1I1sed rights against l1hu·:,,. Co::.ike J also said 

Hut: by 3igni11g ihe mem.x::01,d,1,1 of 1,;11.bscripr:£0111 the shan;::hi::nlder im fa,;;t agn_~l(:,d 

tmt:ondi.tlmrnHy t1,> ~al:u:. 1:p 'ihe sh.rire~: . 

. Aniot's c<1.sc i:s rmt an 111rthority for !.hfo pro:Lm:a;Ition. All. ihJ:r the C\:nnt of A1,;,eai 

de,cic!e1~. in th.at case wa3 that thr; pr;:;nmn •~ought to be ph1i::ed on tht 1i st of 

11,ms for him to he giveri ,;n.d to accept foJJy paid r-:hare~:,, and that "·I. contr:::ct w take 

unpstid share~: could not be enforced again3t lihn by the liquidator. 

any gen,1:;:ra.l dfacretion mro~:e" 

1t i.s rob\"ious fJ.at any agre.e11G:ent such as, that alleged her,e 

No question of 

v.rould lbe 

contrary to the purpose and intent of s 361(1) of th.:: .P,ct prohilbidng a 

dir::ctly 

private 

con1pany incr'.;asing its share capital 'beyond the registered ::apitaI unless all th,::: 

finally to ,ktermine it, 1:0 21::cept t,if James' r.nbmisslm1 that the: c01u'1c har, a 

discr,~fr;m not to 1\~·:1uiri;: the uncaHrc:d c,1pital to be paid if the cC1urt. tli1inks it just 

The em1clu!E'ion that th~:re 1.va1~ no bJni!ir<g agreemen~ betv.re11m the comp;,my 

and l:vk Wijnstok in the t1,e.nns aHeged, makes it lmm!c,;;ssaty for 1n°e to ,~o:1::ide1 Mr 



H 

I have alr,i;:,:ady referred to it/fr V:rijnstok's ,evi,dl,:;:nc(; fhat I1e s:igned tht 

resoiutkm fot voluntary 1.viln:Ung 1.itp on ih•e basis of 5, rep;·,~'>1;mt~ition by lv!r Rea 

that th,::. Equidaton; -,voukll IJ10ik call ucpm: che m1r:aid capital of the crn:upany 'Nhich 

Jn his oral evidence, ne 

N'P" 

He expfained that "NP" mJ:':aIJit no pirobliei:n. 

\Vijnstok to whkh coHnsel referre.:i in these prnceed.ir:cg:;, has :,:aid tlrni he docs no\i: 

re.,1:::1:H pr·:nnising Ii01: to caH up th·~ urq:1,aid capl.tal nf the ::::ompany, 

b nou recorct,:~.d i:n his n.ou::~. . . ., 
pracutioner aruj 

affairs nf the comp.1:;ny ito ascertain whed1er or ]lo,:: it was appropriate to call 1;;1Jt=v 

the tn1tpajd capicaL J! find this ,:::xplanaw:m c011vnm::ing. It is diffk:uh to :iccept 

Hiat 2my expe~·ienced HquicfatG>r vrnuld make what he inten.ded ~o be ,i bindiing 

representation nc,t to c~U U][:' the canital of tl:u'.: co1npany in the eYent ,of the 

intended u,,,) t,ect)H1e,, hut had not ;'f,t becomre, die Hq:airlat,or cf th~ c,c)mpany, cou.ld 

1/Lr \\i'ijnstok has failed rm .>u.;,k~ OL!ll any gru,md upot( whkh he should be 

rnr::rnYed from th:e list c,f contributories. His appHcati011 to varv the Est is 
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call up the uncalled capital. I do no,t propos~ i::i de!ay that procc'!.:;;;L l"/[r '\IJ ijnstak 13 

i1bl.e at an ar:::cimpriate stag,~ to ;Jpply i,}t 2. 1!'.t,1,y cf ,~xecutiton. It fa a.t tha::. time thaif 

cmu:.ideratkm shoulld. be given ,to v.rhether th,ecr,e lr; any jLrnHficadon for defordng 

iex.er.:uti,::;,n nntil t'11e other proce,edings rrnyc b,:;.en deh:.rmlne:d, 

GJernc,.ra.11d.c.-1, to b,i~. filed hy G1D1~1nseI. 

lrns l:inY:1ghi r: dairn agahrnt t!1e liq1.ddators chaHenghlg tiH:. U~wid.ato.rn' rejection 

of bis proof G,f d,ebt fo;- what ht cfaim::o to be cutstarn:Hng rer,.:nrneraticn. II,e has 

~iquki.ators, daiming damages based on the mamu';'." in. whit~h thf- Equid:Hi.on bui8 

Some or all of tlH;c ~hareholdern .=,tre als,;:, defondan!s in that 

action. 

co:mmhte.e of im1p,t':ction, as h is caHc:d under tl11e !egi:s:latkm in force Et ~he time of 

the liquidation. 

. .. camm1tte.,::- m and rvfr 

·1iVijnstok's ;challenge to the rejection of the prrKf ckbt. As I lrnve :rminted cut to 

Jliir 1lr{iJ;nstok. rd1ere an~ benefits hi :1avin;g these t11110 isr-:ues ire.s\~,Rved prnrc1ptly to 

ena.ble th,e fo:1uidatiQn to pn:v.e;u:d. T·,vo ,;[ays ,3houk'. :mffice. A t,No day fi:<.ture for 

plaintiff fa tiJ ).Jay tf:ce setting down i"~:es witfJ,.in s:even day;;. 

itny £urib.er affidavits that Mr Wijnstc,l~ v,ishes lei fik, in re~pecc i::rt ehher 

c,ir both 1:;,:·oce1edingi~ are l/"i be nk:;d within 21 day'.; ,;-if tod::.~.'· Thi:: defe11dcJ11tB in th:

]_:ffocr;:edi'ngs hr.ive i-: fti.rther 14 d~1vs in whicI:t t~i file the affidavils iE repI:,·. IE th~ 
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1 emph.iiif!.ise that thes.,5 

fixtt!re wm 


