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The Appeal 

This is an informa.nt's appeal Case Stated under 5107 against a decision the 

District Court at Wellington delivered 29 November 1996 dismissing informations 

laid l.mder s70B(1)(b)(i) and Transport Act 1962 alleging operation a 

vehicle 1., circumstances where the driver spent more thal'1 hours in a 24 hour 

period driving. It raises a question statutory interpretation on which District 

Courts are said to differed. The question put is as follows: 

"In section 70B(2)(a) of the Transport Act 1962, does the continuous 
period of driving" include non~driving but on duty time falling between two or 
more periods spent in driving?" 

The Section 

Section 70BI and potentially relevant s7OC(1)(3) and (4) read as follows: 

"70R Drhilflg hours--

(1) No person shall drive any motor verJcie, or any vehicle 
that is being used under a transport service licence (other than a 
rental ser{ice licence) or in circumstances in which it ought to 
be being used under such a licence, or any 2 or rnore such 
vehicles, and no person shall operate any such vehicle or 
vehicles, such a manner that any one person~ 
(a) any such vehicle for a continuous period 

exceeding 5\1: hours; or 
In respect of any 24-hour during which the 
person drives any such vehide-
(i) Spends more than a total of 11 hours in 

any such vehicle; or 
Works or is on of 14 
hours within that or 
Does not have at least 9 consecutive hours off 
within a 2-~~hour period that 
commences during the currency of any such 9-
houroffduty or 

(0) Docs not have at ieast 2-1- consecutive hours otT 
driving for 66 hours or 01.1 for 70 
whichc\"er first occurs (which G6-hour or 70~hour 

periods shall be reckoned as from the close of the most 
recent H consecutive hours off andshal! include all 

of or on , 3S the case !11[tY 

for the purposc:s of this scc,ion and of section 7UC of [hi:; ACl-
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2 or more spent in shall be deemed 
to be a single continuous period unless separated by an 
interval of not less than half an hour which is available 
to the driver for rest or during 'which the driver is off 
duty: 
No period shall be counted as available for rest if it is 
spent the driver in or on any verude refened to in 
subsection of il'Js section, being a vehicle connected 
\vith the driver's business or employment, ~;vhile tt'lat 
vehicle is moving: 
The terms "working" ili,d "on 
any of the follo'wing activities: 

include engaging in 

Driving a vehicle referred to in subsection of 
this section: 
Loading or unloading any such vehicle or waiting 
for the loading or unloading of any such vehicle: 
Maintenance, cleaning (other thfu"1 unpaid 
cleaning that occurs during any off duty of 
not less than 24 or other activities relating 
to any such vehicle: 

(iv) other activity (\vhether or not it relates to a 
vehicle of any relating to pro'lisioll of 
transport services for passengers or goods: 
A...1J.Y paid emplo:vment of any ldnd (whether or not 
it relates to any service or to any vehicle 
of any kind), induding any period of paid 
employment that is, or is set aside for or available 
as, a rest period; but does not include paid leave of 
arlY kind, or any other period for which payment 
is made but during which the person is not 
required to penom1 any duties unless that period 
is a period ·when the person i.s to be regarded as 

or on by virtue of any of 
subparagraphs to ofthis 

A person shall be deemed to be off 
person is not ·working or on dUPjwithin the meaning of 
paragraph (c) ofthis 

(3) The requirements of this section shall apply in respect of any 
ve1.1icle rerencd to in subsection of this section whether or 
not the vehicle is engaged in any 
any load or passengers at any time. 

service or is carrying 

The Director may partial or total >"litten exemptions from 
some or all of the requirements of this section in of any 
driver or operator, any class of driver or operator. any service or 

any class of services or occasions, or any time spent 
on any activity or employment, and may impose conditions 
relating to the exemption and the records to be kept of driving 
Of time in terms of the exemption. 

under subsection of this section may 
be amended or rc\·okc:d at any time the Director in writing. 
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(7) Every person commits an offence who fails to comply with any 
of t~e requirements of this section or the conditions of any 
exemption granted under subsection of this section, and is 
liable on conviction-
(a) In the case of a driver, to a fine not exceeding 

and the person shall be disqualified from holding or 
obtaining a licence to drive a heavy motor vehicle and 
any vehicle being used in the relevant transport service 
for a period of 1 calendar manti] or slich greater period 
as the Court thinks fit: 
In any other case, to a fine not exceeding 

It shall be a defence in any proceedings for an offence of failing 
to comply 'with this section if the defendant proves that the 
failure to comply with this section was due to unavoidable delay 
in the completion of any journey arising out of circumstances 
L"lat could not reasonably have been foreseen the defendant 

(9) Nothing in this section applies in of any rail service 
vehicle, or in of any goods service vehicle firced ',vith 2 
axles and having a manufacturer's gross laden weight of less 
than 14 tonnes that--

Is used vvithin a radius of 50 Idlometres of-~ 
The business location of the of the 
vehicle; or 
The normal base of operation for the vehicle; but 

Is not used for hire or re\vard. 

70e. Driver logbooks--

(3 ) 

driver of ,:my vehicle to wrJch this section applies shall 
maintain a logbook, which shall be in a form the 

(a) 

(a) 

containing a dear and legible record of-
The driver's name and residential a.nd 
All spent~ 

0) In driving any vehicle referred to in section 70B 
of this Act; and 

Working or on duty; and 
(iii) As rest periods (being 

an hour); and 
Off dUPj; and 

The relevant starting and 
(except in the case of off duty 
periods referred to in paragraph 
and 

of not less than half 

times, and 
periods) places of the 

of this subsection; 

The nurnbcr of each vehicle driven; <1nd 
Where the vehide is required to be fitted with a distance 
recorder by or under the Road User Charges Act 
the distance recorder readings at the start and finish of 
each period of 

as in subsection of this seclion--

The dale, time. and of cornIHcnccrncnt of cvcr~' 
subsection 

and (where 
or this section 10 be 

is involved in 
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any such the relevant distance recorder reading 
and vehicle registration number, shall be entered in the 
driver's at the commencement of that period; 
and 

The date, time,. and place of finisj:.Jng of any such 
period, and, where the relevant distance 
recorder reading, shall be entered in the driver's logbook 
at the finish ofthat period. 

Where 2 or more periods in driving are deemed section 
70B of tIus Act to constitute a single continuous period--

(a) The driver may enter the relevant dates, times, and 
places of corrunencement and finishing, and (except 
where more than 1 vehicle is driven) the relevant 
distance recorder readings and vehicle 
number, as if those 2 or more periods were a single 
period in driving; but 

Vi!here the driver so elects, the total of those 2 or more 
together with any time between those 

(wether or not such time is actually in 
driving) shall be treated for the purposes of section 

and (b) of this Act as a single continuous 
period spent in driving," 

Background Fads 

The relevant fall witllin a small 

vehicle the relevant type. 

driver's logbook vvas 

TIle Respondent owns a m.otor 

a constable on 31 January 1996. The 

tirrtes and on duty times over the 

relevant dates, Calculations as to respective u on allocations 

differ, no exact allocation finding vilas made it, District Court. Resolution 

was not as on either calculation the driver did not n1.ore 

101/2 but during intervenh,g periods was 
"-","- -------~--.--

duty" for periods'Vvhich took 

working time beyond 11 hours (though not exceeding 14 hours) per 24 

period. While the driver was so duty'" he was loadL'lg unloading. The time 

"vas not available to him for rest. The driver not have intervals of atlE~asthalf an 

rest between periods driving., and was not an 

between periods driving. driver not elect under 
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District Court Decision 

The District Judge gave a detailed loeserved decisiono The Judge noted 

prosecution contention that the correct approach was to add act'ual"driving" tirne 

and Thlle, producing totals exceeding 11 hOUTS per hour period, and a 

contrary defence contention the correct calculation reflected time actually 

U driving" m,d excluded1ime othervvise (e.g. excluded loading or 

"l.mloading). question was ident-'J1ed as the proper ll'1terpretalion 

context s70B as a and After reviewing authorirj, the Judge 

idenlli'1.ed (page as the effect of words 

U ,my -hAlO or more periods in driving be deemed to a single continuous 

period". (With respect, the true and direct question may have been a simpler one: 

does JI drivh,g" include duty" time spent loading and unloading, but 

may not matter in end). TIle Judge declined to Police 1) 

(unreported District Court Oamaru, 21 October 1993, MacDonald DCD, said to rule 

that on periods between periods of drivL."1g were to be included as if drivll1.g 

time, the purpose the legislation being to avoid driver fatig-u_e. The Judge 

preferred a plain language "n,"'n·"'~"" focused on s70B(2)(a) words "2 or more periods 

spent in driving"'. "Driving" should given its section 

not on tirHe bet-ween periods be included as if it were 

drivll'1g, as would be expected if vvere intendedi the contrast beul.g drawn h." 

that respect s70C(4) (b). It was considered to to read into the 

section which were not there, particularly given :its penal nature. The 

favoured approach (on loadingjlL1'1loading, not vvas 

consistent with the Act's recognition of a distinction between d ""d" -. llly nvmghme 

and non driving time; 'IAlaS considered not to a result 

contrary to the purposes the statute. The Judge accordingly ruled: 

" ... the ofloading and unloading between of drhing, is not 
iO be included in the calculation of driving time. In other l,vords. the periods 

spent driving are to be added together to the tola! of time In 

On the facts, the driver not the 11 bour maxinlum 

the inforrnations \vcrc disrnissccL 
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Appellant's 

Appella..'lt maintains submission s70B(2)(a) should be interpreted to make a 

"single continuous period driving" begin 

with the last of Uregardless of 

the first period of 

activity is 

arId end 

u...ndertaken 

betiNeen the tiNo tirnes,i.L.'lless the driver is either off duty or the driver is able to rest 

for not than half <h"'1 hour". In concrete ter:ms, fIve drivll,g plus one hour 

rest (or duty) plus hours driving 10 hours drivir!g; but five 

driving, plus one unloading, plus drivi.'1g totals 11 

hours it is U artificiaY' to remove U on duty but non 

driving" <Ln.d calculate ti.'TIe spent driviL,g only; a criticism as supported by 

the fact 

broken. a rest 

tvvo Ll1.stances in continuity is deemed 

under half an hour is '-lC'CUtC", to be part of an 

ongoing driving period. It is said to be likewise artificial speak of spent in 

driving" i.n isolation from the remainder of the section. In that connection, use of the 

word "unless" ("unless separated by an interval of not less th<Ln half an hour ... ") is 

as significant; deterrnLlling that rest or off duty periods less than half an hour in 

interruption are deemed to be ongoing "drivlll.g". Appellant urges if If on duty 

but non driving" (e.g. loading unloading were intended to 

excluded, provision would been made hl itself. Attention is 

to deemed !I driving" activity of on duty periods at the 

start or the day, or adjacent to uproper" (half rest periods. 

Counsel invoked support from Hislop (supra), and LTSA v McNaughtert 

(uI1feported Court Thames, 27 ?v1ay 1996, Rea putting Police v 

l\'larks ami Lightning Transport Limited (unreported High Court 18 

December 1995, AP236j95, Temm J) aside as unhelpful beyond "rest or ... 

duty" is disJunctive. 

put as already deterrnined by 

s70B(2)(a) (on time included in period and not as a guide to 

in terpreta tiorL 
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the submission h'1voked the statutory intention to promote driver al"ld public 

by preventing fatigue, said to occur through on duty activity as as 

actual That object, it ~vas said, would be best achieved a complete break 

work betvveen driving. The submission raises situations as drivll'1g for 

five a half hours, unloading loading three hours, then driving for a 

further a half otherwise permisSible. 

Respondent's Su"bmissions 

Respo:r:dent supports the District Court's decision; places particular 

mea...l1ing ernphasis on words dt periods spent in driving" 

principles. Counsel dre",,, put as for the benefit goods 

service as couriers and taxi drivers engaged i.1' considerable stop start 

work Drivers in category need not fill in log 

elect to show waiting as driving time, at the. price 

every few minutes l but can 

the total bei..'1.g treated as a 

single continuous period spent :hL drivlll.g IIwhether or not such time is actually spent 

in driving" (italics added). COUJ.,sel submits Mthe :inclusion of those vlords ITl 

s70C(4) Co) it tirHe not spent li, driving is not to be lll.cluded in 

the continuous period deemed s70B(2) (a)" 0 

as related to s70B(1)(a) with its 

a halfhours, apparently seeing 

the purpose of 

driv:h,g for a conti.i"'1.UOUS 

as disti..'1ct from the 11 period exceeding 

hour total situation. 

enough sirrtply to have a "break" 

ensures drivers get a rest; it not being good 

to be ff'still working" 0 Thus, if a driver has 

five hours, unloaded for an hour, then five hours, he is treated 

as having driven continuously for hours and is in breach the and a half 

driven 11 hours. 

Authorities 

The Authorities! as ,?!ref are rnixed. 
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case of first impression is v Hislop (unreported District Court Oamaru, 

21 October 1993; MacDonald DCJ). The report supplied is of a rUlil1.g on a "no 

submission. ~frlere to be a subsequent ruling in the District at 

Dunedin 15 February 1994, referred to in both the l'Vlarks a.."'1d lVIcN a ugh ten cases 

(supra) to which I vI/ill come. I have not been supplied with a copy of this 

subsequent l"uli."'1g. Hislop 

continuous period exceeding five 

charges miLder 57013(1)(21) driving for a 

a half hours. The driver concerned had in fact 

driven for periods totalling not more than five ru"ld a half hours, had been 

interspersed by and to seven or 

If latter loadLT1g/ unloading activities were classit'1ed as iI driving"; the 

section was breached. If it was not. The 

legislation as Uta by 

,,_ ..... -'-~"~~ are not fatigued through long hours of 

saw the purpose of the 

drivers of heavy motor 

accepted " ... as a general 

proposition 

cor.i1plete break 

by reguirit!g 

work behveen driving". The 

driver to have a 

to the 

statutory words. Basically! it was accepted that U driving" vvas to given its 

ordinary meaning, and fu"'11e not spent driving was not included. It 

followed there were three periods drivit!g. As these lNere not interspersed with 

rest or off duty periods, the three were to be aggregated 'lmder s7013(2)(a) into one 

continuous period of SV2 prima pernussible. The Judge accepted this 

consequence followed on the plain wording, "even though that construction would 

not consistent with the intent the legisla,tion in that it would not 

the driver a complete break from . The came a twist particular 

to the case. 111e Judge turned to s70C(4). His Honour considered there was room 

relevant log entries an election to :record the totality 

as had been made, would of course take on a continuous 

basis past 51/2 So causes no concern in It >,vas a 

inference as to a s70C(4) election to that case. however, the 

Judge observed: 

to IS the defendant has no 
any,,;ay because the periods of d:-iving involved here ',xQu!d be deemed to be 
a period virtue of section 

1/ 
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His Honour then reiterated a view prima facie was applicable, and 

dismissed the no case submission. 

It appears that in the subsequent Dlmedh, decision on lS February 1994 the Judge 

may taken these conclusions rat.~er further. I am disadvantaged, and irritated, 

by absence of a copy of the full decision; but the decision from the present 

appeal is brought it as 

"His Honour Judge MacDonald in Hislop (Dunedi.n induded the Oll­

duty period between the two periods of driving as if it were driving time. He 
explained his decision i.n the words: 

"It connects the separate acts of driving so as to make it a single 
continuous period of driving. The whole of t.ne of a 
continuous period of driving is surely so as to indicate that the driver has 
not been resting or oft-duty. Therefore, I take the view that the 
distinction between and resting 011 the one hand, and being on­
duty· on the other, is there for a purpose. That purpose is to· give effect to 
the overall aim of the legislation which is to avoid driver 

H, as appears, MacDonald DCJ was r.flOving beyond s70C(4) outcomes, at""1Q ruling 

generally that on-duty periods ·between drivi..ng are deemed in themselves to be 

"driving" within s70B(1)(a), the ruling concerned is dearly in point in the present 

case. 

next and authority at High is Police v 1VIarks 

Lightning Transport Limited (unreported High Court A"L1ck1and, 18 December 1995, 

AP236j95, Temm J). case involved s70B(1)(a) (exceedi..Tlg five a half hours). 

11'12 driver was to have continuously for and a half hours until 

rnidday. He then rested for half an hour, and then a half hours 

unti14 pm. From 4 until pm he loaded trucks, with regular intervals in 

the sta.ff cafeteria exceeding half an hour. From 10 pm to he resumed driving. 

If the v<c;uv,-,- of sporadic loading other between 4 pm and 10 pm counted as 

JJ driving" f he "'las :it, breach both provisions: if he vvas not. As an additional 

complication, his log shovved this time as on loading. T emrn J in an 

decision focLlsed on in hon s70B(2)(a). His rded Hislop 

(Dunedin) decision as ruling one cou not "rest" if du ; and overruled that 

I t nov\l~ rs one can rest on du.ty< Generations workmen 

bred the the easier. concerned r rest hour 



11 

periods) :in the cafeteria. That sufficed to break continuity. ~n1e log 

dUlf' did not displace simple fact. (Section 70C does not appear to been 

Dismissal was upheld. The h'!tervenhon of recognised rest 

disfillguishes IHal'ks from our present case, I note two potentially relevant 

generalities. First, Tenur, J regarded the District Court Judge as correct in 

identifyLYlg driver fatigue as the mischief against which the legislation is directed. 

Second, Honour observed: 

"\:Vhere requires 1:<;110 separate periods in driving to be deemed 
to be a single continuous period, the District Court Judge was right to recognise 
that that could be done where the two periods were not separated either at 
least a half hour period when tJ.'1e driver was off duty, or at least a half hour period 
which was available to Lhe ili-iver or rest." 

11 Marks and Lightning Transport Limited p5] 

His Honour not 
, 

as rar as intervening on duty, was to be 

counted as :in itself and added to actual drivit .. g tim.e. 

LTSA V l'AcNaughten and .Allison (unreported District Court Thames, 27 May 1996, 

Rea DC]) involved charges under s70B(1)(a) (exceeding five and a half hours) and 

70B(1)(b)(i) (exceeding 11 hours), The facts have some complexities. 1'::,.,e 

recog.aised Hislop (supra) insofar as holdmg for required driver 

to be jJ off has been overruled On the particular the 

driver was loading and "lmloading, was thus "on duty", and in distinction to Pvfarks 

(supra)vvas unable to show periocisofrest. Driving tiITles\vereaggregated. Agalll/ 

s70C was not raised, and there was no suggestion loading or unloading time in itself 

amotmted to additional driving tinl,e. 

In our present case, the Judge differed from the asserted effect the 

Hislop (Dunedin) decision. Her Honour preferred the plam meanir"lgapproach 

centred on the words "spent in driving" and the implications s7OC(4) (b), 

considering the outcome not to the of the statute. 
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Decision 

The problem is a familiar one in the interpretation field. The Court must reconcile 

words actually used, and apparent legislative intention. 

The problem is also relatively limited. This is not a s70B(1)(a) 51/2 hour continuity 

case, despite the ep:lphasis in the question posed and in argument upon s70B(2)(a) 

considerations. It is a s70B(1)(b)(i) 11 hours maximum case. It involves a question 

whether intervals "on duty" (loading and unloading) between intervals of driving 

are to be recognised in themselves as "driving", thus taking" driving" totalities past 

the permissible 11 hours maximum. 

As a matter of plain meaning, I am entirely satisfied "driving" dpes not include "on 

duty" activity of another character, such as loading or unloading. "Driving" 

connotes vehicle guidance. If I may be forgiven, /I driving" is nCit"not driving". 

This obvious truth is reinforced for purposes of the section by the terms of 

s70B (2) (c) (i) and (ii) which distinguish between "driving" and "loading or 

unloading", and subsequent sub-enumerated activities. In that light, it would be 

surprising if s70B(2)(a) somehow transmogrified nbn driving activity into "driving", 

i.e. converted non driving activity, such as loading or unloading carried on between 

spells of driving, into that same II driving" activity. It would require clear words. 

, . An example of that very possibility is found in s70C(Zl)(b)sifuatioTts, which carry a 

specific qualification ("whether or not such time is actually spent in driving") butno 

equivalent is found in s70B(1) or (2)(a). That comparative silence is telling. The 

concept, and the thrust of s70B(2)(a), are to interrupt excessive and dangerous 

driving continuity. The driver must not drive more than five and a half hours, with 

._:._ ,-,at leas~,~ClI[_Cl:'_~~ll~availab~~ for .. !est, o~_ se:nt.()n duty. A few minutes by the 

roadside after five hours and 25 minutes, followed by an9ther five hours and 25 

minutes will not do.-However" a direction to interrupt is not a requirement to 

convert. The driver must interrupt his journey for at least half an hour, but the 

language does not specially convert that very half hour of non driving into some 

notional "driving" to beadded to actual driving periods. 
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The concern advanced by the Appellant in favour of a different interpretation looks 

less to language than to consequences. At that level, it has some force. If all that is 

required is interruption, and time spent not in rest but in loading or unloading or 

like activities is not treated as "driving", there seems more room for insufficient rest 

and driver fatigue. The concern is not illusory. For example, a driver could spent 

alternate one hour periods driving, then loading and unloading, for a total of 101/2 

hours, before a mandatory aggregated half hour rest or off duty period came into 

force. If the loading and unloading was heavy work, the· driver could be 

significantly fatigued when driving towards the end of the period involved. 

However, while a Court will do wlrat it can within purposive principles and sS(j), 

there are limits to the extent a Court can reshape plain language. There is a point 

past which the Court must leave weighing unsatisfactory policy outcomes to 

Parliament and to legislative amendment. That is the more so ~ situations such as 

the present, where policy considerations can involve complex compromises. I agree, 

for example, with MacDonald DCJ in Hislop (Oamaru) that reduction of driver 

fatigue would best be promoted by requiring complete rest breaks. That would be 

the ideal. However, the ideal is not always attainable. For all the Court can know, it 

might be quite impracticable as a matter of accepted economics of road transport to 

cut back driver hours "in motion" by deeming loading and unloading to come 

within" driving" classification. It is possible, at least for younger drivers and within 

reasonable limits, that a diversion to loading and unloading, with its quite different 

demands, could amount to a sufficient interruption to .. reduce dri:ver fatigtle. 

Perhaps, for some, "a change is as good as a rest". No studies preceding the 

legislation were put in evidence. The Court has no expertise. It simply cannot 

know, beyond possibly impracticable ideals, what realistic policy dictates may 

require. These are matters involving research and expertise which are better left to 

Government, and ultimately the legislature. 

In the circumstances, I concur with the Judge's preference for a plain meaning 

approach. I do not interpret s70B, and in particular s70B(2)(a), as bringing within a 

single continuous period of driving intermediate non driving activity while on duty. 

In plain language, intermediate spells spent loading and unloading are not to be 

added on to time spent driving for the purpose of s70B(1)(b)(i). 
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The question as posed is EL11.swered uno", 

If that outcome is considered a Qru,ger to road safety: legislative amendment is 

required. 

It is a proper test case. will no 

(J 
\~~~ 

o H •• ~::::'r.:"o .. ,. o ... 00" ........ . 

R A IvlcGechan J 


