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By memorandum dated 30 April 1998, the defendant applied for -

(a) An order recalling my judgment dated 5 February 1998 and an order 

dismissing the plaintiff's proceeding; 

(b) In the alternative, recalling order (3) in my judgment of 5 February 1998 

directing a prompt pre-trial conference. 

The matter was considered at the directions conference held on 28 May 1998. 

The minutes of that conference, a copy of which is attached to this judgment, 

record my decision to decline the application to recall my judgment of 5 

February 1998 and that reasons would follow in writing. 

The minutes also deal with the matter of a pre-trial conference in paragraph (3). 

It being advised to the directions conference that the defendant had filed an 

appeal against my judgment dated 5 February 1998, it was agreed by counsel 

present, that it was not appropriate to set down the matter for hearing nor to set 

further conference dates, until the appeal was disposed of. 

REASONS FOR DECISION NOT TO RECALL JUDGMENT DATED 
5 FEBRUARY 1998 

1. My judgment records the result as follows -

( 1) The defendant's application to stay or dismiss generally is declined. 

(2) The plaintiff and Mrs P.Y. Brickett are required to file and serve within 

21 days of the date of this judgment affidavits stating whether any of the 

documents exhibited to the defendant's affidavit of 20 October 1997 are 

or have been in their possession, custody or power and if they have been 
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4. Rule 540(2) is stated in very wide terms. 

The principles to be applied are the common law principles stated by Wild CJ 

in Horowhenua County v Nash (No 2) [1968] NZLR 632-633 -

Generally speaking, a judgment once delivered must stand for better or worse 
subject, of course, to appeal. Were it otherwise there would be great 
inconvenience· and uncertainty. There are, I think, three categories of cases in 
which a judgment not perfected may be recalled - first, where since the hearing 
there has been an amendment to a relevant statute or regulation or a new judicial 
decision of relevance and high authority; secondly, where counsel have failed to 
direct the Court's attention to a legislative provision or authoritative decision of 
plain relevance; and thirdly, where for some other very special reason justice 
requires that the judgment be recalled. 

In Gazley v The-Attorney (CA.52/94, 16 July 1996) the Court of Appeal 

confirmed that this was the correct basis for approaching an application for 

recall. 

5. The first two categories described in Horowhenua County v Nash 

(supra) are not applicable in this case. Accordingly, counsel for the defendant 

relies on "... some other very special reason" for which justice requires the 

judgment to be recalled. 

6. Counsel refers to the two affidavits filed in response to my judgment by 

Mrs Brickett and Mr Lier and says they place before the Court facts which 

were not available when my judgment was given and which clearly confirm the 

abuse of process for which the defendant contends. He refers to a paragraph in 

my judgment at p.13 -
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§tay,ed Oil" di~;mi::Js 1id ~ Subsequently t{) filing 1b.at app:ication r,,11t· Judd 

Q.C ti.:ir the defendant adv:sf.:d the Court th::1t because ~he affidavit of rvir 

Patrick Lier had nov1 been fil,ed the app 1jcation should bi;:; d7sn.1i.3sed. 
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2,. (~~o-1J.r1se.l f:or tf1e c1efenc1.arrt -by n·1e111(_;:ira11d-1J111 iCtate{i 30 i\JJ-ril l 993 applied_ 

(a) f;"or an onier recalling my judgrnent dated 5 February l 998 Ead for an 

0 1.·d er ci!J ::mis~ing the plain ti. ffs pr:::ice,e.dings 
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I indics.ted to counsel that I would decline the appli.cation to n::call my 

judgment of 5 February l 998 and thz.t :r,;;;asons vvoukl follmv in writing. 

The situati,J.,1 is as confinned by counsel that an appeal has already been 

filed against 1ny judgme.nt of 5 Febn,1ary 1998. His appropriate that ~he 
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the Court of i\ppeal in ::he context of the 1p1=,e2d aln:'.ady filed. 
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.August 1993 ~,o tha.t t'."1e rnalter can be revi.t:1Ned dep,~nc'.ing on che 
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